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P-R-O-C-E-E-D-I-N-G-S1

3:01 p.m.2

CHAIRPERSON GRIFFIS:  Good afternoon,3

ladies and gentlemen.  Let me call to order the4

afternoon session of the 7th of June 2005 Board of5

Zoning Adjustment of the District of Columbia.  My6

name is Geoff Griffis, Chairperson.  Joining me today7

is Ms. Miller and Mr. Etherly will be joining us8

momentarily.  Representing the National Capital9

Planning Commission with us is Mr. Mann.  And I do10

believe we are without a Zoning Commissioner this11

afternoon.12

Copies of today's hearing agenda are13

available for you.  They are located at the wall where14

you entered into the hearing room.  You can pick it up15

and see where you are in the chronology.  There are16

several very important things and I'm going to try and17

make up some time, and I appreciate everyone's18

patience with us starting late.  We had a very long19

morning session, so I'm going to talk very quickly.20

If you have any questions of all my openings and21

important aspects, I will certainly take questions and22

answer those.23

But to that, let me just state, first of24

all, all proceedings before the Board of Zoning25
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Adjustment are recorded.  They are recorded in two1

fashions.  The most important is the Court Reporter,2

who is sitting on the floor.  He is creating the3

official transcript, the record as we say.  We are4

also being broadcast live on the Office of Zoning's5

website.6

Attendant to both of those, there are7

several things of great import.  First, I ask that8

people turn off their cell phones and beepers and any9

other noise transmitting devices that they might have,10

I'll do the same, so that we don't disrupt the11

transmission of the testimony that is being provided.12

Also, when coming forward, you will need to have13

filled out two witness cards.14

Witness cards are available where you15

entered into the hearing room, also at the table in16

front where you will provide testimony.  Those two17

witness cards go to the reporter prior to coming18

forward to have a seat in front of us.19

And then, lastly, when you are going to20

address the Board, I would ask that you state your21

name and address for the record.  You need to do this22

only once, obviously, that is to give you credit for23

all the testimony you will provide.24

The order of procedure for special25
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exceptions and variances is as follows:  We hear,1

first, from the applicant, their case presentation.2

Second, we will hear from Government reports,3

reporting agencies, Department of Transportation or4

Office of Planning.  Third, we will hear from the5

Advisory Neighborhood Commission.  Fourth, we will6

hear persons or parties in support of an application.7

Fifth would be persons or parties in opposition to an8

application.  And then sixth finally, we will return9

to the applicant for any closing remarks, conclusions10

or if they have any rebuttal testimony that they would11

like to provide.12

Cross examination of witnesses is13

permitted by the applicant and parties in the case.14

The ANC within which the property is located is15

automatically a party in the case and, therefore, will16

be able to conduct cross examination.  I will set very17

definitive parameters for cross examination, if we do,18

in fact, embark on cross examination this afternoon or19

it goes in directions that would, obviously, not be20

pertinent for each specific case.21

The record that we're creating today will22

be closed at the end of the hearing today, except for23

cases where we continue to a new date or in cases24

where the Board specifically requests additional25
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information.1

We will be very specific on what2

additional information should be submitted and when it3

should be submitted into the Office of Zoning.  I4

bring this up, because everyone needs to be absolutely5

clear.  Again, we're creating the official record of6

which this Board will deliberate on.  Secondly, we7

will not entertain information outside of that record.8

So we either are going to receive it today or request9

it.10

Attendant to that also, the Sunshine Act11

requires that everything we do attendant to the12

applications be done in the open and before the13

public.  This Board enters into Executive Session both14

during or after hearings on a case periodically, and15

that is for reviewing the records or deliberating on16

the case, but all of our information and deliberation17

must be based on that which is set up in the hearing18

room today and before us.  And therefore, we ask that19

people present today not engage Board Members in20

conversations, so to not give the appearance of21

receiving information outside of the record.22

That being said, I think that's all I23

really need to go through except for two last things,24

and that is everyone that is going to be providing25
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testimony today, I would ask that you stand and give1

your attention to Mr. Moy who is sitting to my right.2

He is going to swear you in.3

(Whereupon, the witnesses were sworn.)4

CHAIRPERSON GRIFFIS:  Good.  Thank you all5

very much and thank you, Mr. Moy, with the Office of6

Zoning.  I wish you a very good afternoon.  Lastly7

then, the Board will consider any preliminary matters8

at this time.9

Preliminary matters are those which relate10

to whether a case will or should be heard today,11

requests for postponements, withdrawals or whether12

proper and adequate notice are elements of discussion13

for -- well, are elements of preliminary matters that14

we will need to entertain.15

If you are not prepared to go forward with16

the case today or you believe the Board should not17

proceed with a case that's on its agenda, I would ask18

that you come forward next to these kind folks that19

are sitting already at the table and have a seat as an20

indication of having a preliminary matter.21

Let me also just ask, Mr. Moy, if you're22

aware of any preliminary matters outside of that of23

17328?24

MR. MOY:  Yes, sir, outside of the case25
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that you have just identified, which has been1

withdrawn, there is a preliminary matter with the2

second case in the afternoon, which is 17327.  So it's3

at your discretion whether to hear that now or as the4

case comes up.5

CHAIRPERSON GRIFFIS:  Mr. Keys, that's6

your case.  Is that correct?7

MR. KEYS:  That's correct.8

CHAIRPERSON GRIFFIS:  What I would like to9

do is it doesn't look like this first case is going to10

take much time at all.  We'll get that in as we call11

the case, the preliminary, which is I believe a12

request for a postponement and also opposition to that13

postponement.  So we're going to have a little bit of14

discussion on that.  So if that isn't objectionable,15

let's move ahead and call the first case in the16

afternoon.17

MR. MOY:  The first case is Application18

No. 17326 of Daniel Huck, pursuant to 11 DCMR section19

3104.1, for a special exception to allow a rear20

addition to an existing single-family dwelling under21

section 223, not meeting the lot occupancy22

requirements under section 403, in the R-5-B District,23

that's at premises 2027 13th Street, N.W., that's in24

Square 273, Lot 62.25
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CHAIRPERSON GRIFFIS:  Excellent.  Let's1

move ahead.2

MS. FOWLER:  Hi.  My name is Jennifer3

Fowler of 1742 D Street, S.E., in D.C., the ZIP,4

20003, and this is my client, Daniel Huck.  He is the5

owner of 2027 13th Street, N.W.  And what we're6

proposing is that the existing one story enclosed7

porch that is currently nonconforming be demolished8

and in its place we're proposing a three story9

addition at the rear of the property.10

We're also proposing that we enclose the11

dogleg, which is less than 5 feet, so it's already12

considered lot coverage in this case.  And we're going13

to bump back 1.4 feet beyond the existing addition14

that's to be torn down.  So the new construction will15

be 12 foot 3 beyond the original masonry structure16

bringing it up to 70 percent lot coverage, so that17

would be an increase of 1.75 percent over the existing18

lot coverage.  And we're increasing the FAR from 1.2219

to 1.68 percent.20

We do have ANC-1B support and we have had21

support from HPRB as well as the Office of Planning on22

this proposed project.23

CHAIRPERSON GRIFFIS:  Excellent.  Thank24

you very much.25



10

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. MOY:  Mr. Chair?1

CHAIRPERSON GRIFFIS:  Yes, sir?2

MR. MOY:  I'm sorry.  May I interrupt?3

CHAIRPERSON GRIFFIS:  Is that about the4

party status?5

MR. MOY:  Yes, sir.6

CHAIRPERSON GRIFFIS:  Okay.  Indeed.  You7

may.  Is Shawn Steffy present?  Are you aware, is8

there a request for party status in support of this9

application?  Okay.  It indicates that they appreciate10

the opportunity to comment.  I think it probably was11

misunderstood of what party status is and I think we12

can take this in, firstly, that they are not present,13

but I think we can take it in as written support into14

evidence unless Board Members feel differently.  It's15

Exhibit No. 25.16

Do you know who Mr. Shawn Steffy is?17

MR. HUCK:  No, I don't, sir, unless he's18

one of the neighbors down the block or --19

CHAIRPERSON GRIFFIS:  1223 V Street.20

MR. HUCK:  I'm sorry, where?21

CHAIRPERSON GRIFFIS:  1223.  Well,22

whatever it is, you have impressed him.  Yes, Mr.23

Spalding, do you know who this is?24

MR. SPALDING:  Phil Spalding and I25
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represent ANC-1B and I live at 1929 13th Street.1

Shawn is an active neighbor in the Harrison Square2

development, which would just be to the north of the3

HUD property.4

CHAIRPERSON GRIFFIS:  Interesting.  Okay.5

Well, somehow he was aware and he is supportive.  Ms.6

Miller, did you have a comment?7

VICE CHAIR MILLER:  I just want to say8

that since it appears that the applicant hasn't seen9

the party status application, I just want to read what10

it says, because it's pretty short.  It says "We are11

neighbors and appreciate the opportunity to comment on12

the rear expansion of 2027 13th Street.  We support13

the proposed plans and appreciate the applicant's14

investment in the neighborhood.  Thanks."15

MS. FOWLER:  Would it be possible to get16

a copy of that letter?17

VICE CHAIR MILLER:  Yes.18

CHAIRPERSON GRIFFIS:  Absolutely not.19

Yes, obviously, it's in the record.  Okay.  Well,20

there it is.  A good summation.  Of course, we're in21

a 223, so there's a couple of questions I want to ask22

you.  But on what you have indicated is a 1.68 FAR,23

this is obviously an R-5 which is not normally where24

we see townhouse applications and certainly the 223,25
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but that's what it is and the allowable is a 1.8 FAR.1

Is that correct?  And you're precisely at 70 percent2

lot occupancy?3

MS. FOWLER:  Yes.4

CHAIRPERSON GRIFFIS:  Wow.  That's just5

like precision because, of course, beyond that would6

be a variance, wouldn't it?  It's an interesting point7

and I don't think you need to answer this, but, you8

know, and we'll get to the Office of Planning.  The9

Office of Planning's aerials, do you have the Office10

of Planning's report?11

MS. FOWLER:  Yes.12

CHAIRPERSON GRIFFIS:  Their aerials are13

stunning.  I can't imagine if you're coming out only14

1 foot and change, what the adjacent property's lot15

occupancy is, but it looks darn near close to 10016

percent.17

MS. FOWLER:  Yes.18

CHAIRPERSON GRIFFIS:  That being19

indicated, there's two aspects of course in 223 we're20

looking at, if it would impair light, air, privacy or21

use of the adjacent neighbors.  On the south side, I22

can't imagine.  I mean, their building comes all the23

way back.  And are there windows on that property line24

wall?25
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MR. HUCK:  No.1

MS. FOWLER:  No, there are not.2

CHAIRPERSON GRIFFIS:  So there is no3

actual visual connection at all.  On the north side,4

how does it align, the addition as proposed?5

MS. FOWLER:  The addition, it's going to6

go 10 foot 3 beyond the neighboring --7

CHAIRPERSON GRIFFIS:  Right, and that's8

what's showing on your site plan.9

MS. FOWLER:  Right.10

CHAIRPERSON GRIFFIS:  Right.  Okay.11

MS. FOWLER:  But he does have a letter12

from the neighboring property owner in support of the13

project, and I believe his neighbor intends to14

actually go in together on the party wall.15

CHAIRPERSON GRIFFIS:  Right.  There is a16

letter that was indicating that in the record.17

MR. HUCK:  Right.18

CHAIRPERSON GRIFFIS:  That they had seen19

the plans and that they were --20

MR. HUCK:  Yes.  He has plans to add an21

addition and I think he is going to be coming before22

you, at some point, with his plans, too.23

CHAIRPERSON GRIFFIS:  Oh, dear.  Okay.24

Excellent.  Okay.  And then you're not aware of any25
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other evidence from neighbors regarding light, air,1

use, privacy or whether this would impair the2

character or integrity of the rear of the building?3

MR. HUCK:  Not that I'm aware of.4

MS. FOWLER:  No.5

MR. HUCK:  No.6

CHAIRPERSON GRIFFIS:  Okay.  I don't have7

any other questions.  Do you have any other questions?8

Anyone else?  Briefly, the materials that are being9

proposed at the rear addition.  You have casement10

windows that are coming up and it's a wood panel?11

MS. FOWLER:  Yes.12

CHAIRPERSON GRIFFIS:  Okay.13

MS. FOWLER:  Mostly windows in the back.14

MR. HUCK:  Mostly, yes.15

MS. FOWLER:  And some wood trim.16

CHAIRPERSON GRIFFIS:  So it's going to17

look more contemporary?18

MS. FOWLER:  Yes, you could say that.19

CHAIRPERSON GRIFFIS:  I mean, it's not20

going to be like lap wood.21

MS. FOWLER:  Yes, you could call it22

contemporary.  It's not going to be modern, but it's23

somewhere in between.24

CHAIRPERSON GRIFFIS:  Now there's a25



15

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

distinction.  It's not going to be modern.  It's going1

to be contemporary.  I like that.2

MS. FOWLER:  It's not Corbusier.3

CHAIRPERSON GRIFFIS:  There it is.  Any4

other questions?  Wow.  Okay.  If there is nothing5

further then, Mr. Spalding, do you have any cross6

examination of the testimony you just heard?7

MR. SPALDING:  No, I don't.8

CHAIRPERSON GRIFFIS:  Very well.  Let's9

move on to the Office of Planning and wish a very good10

afternoon.11

MR. COCHRAN:  Good afternoon, Mr. Chair.12

The Office of Planning waives its right to a detailed,13

lengthy and erudite report and simply stands on its14

written report and recommends approval of the15

application having met all of the requirements of16

section 223.17

CHAIRPERSON GRIFFIS:  Excellent.  Well18

said, and no one ever said you had the right to19

present a long report, but we appreciate that.  It20

actually is an excellent report and a good summation21

and analysis of which the Board relies on in almost22

every case and specifically in this one and it lays23

out, and I note that the applicant has a copy of it24

and has gone through it and it sets the relief25
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standards and how the Office of Planning's analysis1

for the regulations shows that this will be met.2

Let's move ahead then if there's any3

questions from the Board of the Office of Planning and4

their report.  I'm just going to highlight, because5

it's probably more pertinent to the Board than the6

applicant at this point, but in regards to the morning7

case I would make note of page 4 of the 5 that shows8

the addition together with the existing and how OP and9

HPRB staff looked at this, meaning they looked at it10

in the same respects as this morning's case where it11

was in the rear and that they would, essentially, be12

looking to delegate that to staff.13

Yes, Ms. Miller?  Well, and I think it's14

an important point.  I mean, we run into this in 22315

quite a bit and, you know, substantial visual16

intrusion, the one thing that always comes up is that17

it is very subjective of what is that and what kind of18

-- who is the design eye that is looking at this.  And19

I think more often than not, the Board defers to HPRB20

if it is going through HPRB reviewers in a historic21

area.  I think we can look at impact in terms of22

zoning, in terms of the massing and how it fits within23

the character of the existing calculation.24

Clearly, this does and, you know, that's25
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what's even more amazing about the Office of1

Planning's report in terms of their, one, the straight2

on aerial and then the more axonometric aerials that3

show the differing massing of these buildings.4

Actually, Harrison Square is quite a development5

there.  It kind of looks like it was just like6

inputted.  All right.  So I'm diverging from the facts7

of the case here, but Ms. Miller?8

VICE CHAIR MILLER:  I just want to make9

sure you don't want to enter into a debate about the10

difference between this case and the morning's cases.11

You don't.  No, I didn't think so.12

CHAIRPERSON GRIFFIS:  Not on these folks'13

time.14

VICE CHAIR MILLER:  No, no.15

CHAIRPERSON GRIFFIS:  We'll do that later.16

Okay.  If there's nothing further then on the Office17

of Planning's report, which again is an excellent one,18

let's move ahead and ask the applicant if they have19

any cross examination of the Office of Planning.  Any20

questions of them?21

MR. HUCK:  None for me.22

MS. FOWLER:  No, no thanks.23

CHAIRPERSON GRIFFIS:  Okay.  Then, Mr.24

Spalding, I think we're ready for you.25
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MR. SPALDING:  ANC-1B considered this and1

voted unanimous support.  You have our support letter2

and I would add that I did have extensive talks with3

Steve Calcott at Historic Preservation about the rear4

facade and the fact that it is going to be5

contemporary.6

The other limiting factor is that it's7

quite visible now even especially to the people in8

Harrison Square, but the city is currently in9

preparations for an RFP for the lot behind the Lincoln10

Theater, so these changes that we're expecting in the11

back of the 2000 block of 13th will not be visible to12

most of the community.13

CHAIRPERSON GRIFFIS:  Interesting.  That's14

a big lot.  Okay.  Any questions of the ANC?  Does the15

applicant have any questions of the ANC?16

MS. FOWLER:  No.17

CHAIRPERSON GRIFFIS:  Thank you very much,18

Mr. Spalding, appreciate you taking the time to19

present the report and give that little tidbit of20

knowledge of what's happening in the surrounding area.21

Okay.22

Then let's call for any persons present in23

support of the application to provide testimony.  Are24

there any persons present today in regard to25
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Application 17326 or in opposition?  Not noting any1

support or in opposition persons present, let us move2

ahead to the applicant for any closing remarks you3

might have.4

MS. FOWLER:  We would just like to say5

thank you to the Board and to the Office of Planning6

and to the ANC for your time.7

CHAIRPERSON GRIFFIS:  Good.  Thank you.8

MR. HUCK:  Yes, I'll definitely second9

that, the work that was done.  I really very much10

appreciate it.  It's very helpful.11

CHAIRPERSON GRIFFIS:  Excellent.  Any12

follow-up questions from the Board, any clarifications13

needed?  Very well.  At this time, I think it's14

appropriate to move ahead with action by the Board and15

I would move approval of Application 17326 for 202716

13th Street, that is for the special exception under17

section 223, which would allow the addition to the18

existing nonconforming row dwelling bringing the lot19

occupancy up to about 70 percent, and I would ask for20

a second.21

VICE CHAIR MILLER:  Second.22

CHAIRPERSON GRIFFIS:  Thank you, Ms.23

Miller.  I think we have gone through this and I think24

great reliance can be given on the applicant's25
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submission and, most importantly, on the Office of1

Planning's report which lays out the analysis.  It was2

pretty clear that we had an existing condition of a3

porch and an enclosed area that's being removed and4

the new addition going on, the same type of footprint.5

In terms of the lot occupancy calculation6

there seems a very de minimis addition and that was7

the extent out as the areaway actually is taken in8

under the lot occupancy.  Of course, not being in9

conformance with the existing regulations, any10

addition would be required and, therefore, would come11

under 223.12

I have not seen or been persuaded by any13

evidence in the record that this would, in any way,14

impair the light, air, use or privacy of the adjacent15

properties and, therefore, will obviously be16

supporting the motion and application.  I will open it17

up for others if they have comments.18

If there is no other further comments or19

deliberation, we have a motion before us.  I would ask20

for all those in favor to signify by saying aye.21

ALL:  Aye.22

CHAIRPERSON GRIFFIS:  And opposed?23

Abstaining?  Very well then.  Why don't we record the24

vote?25
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MR. MOY:  Staff would record the vote as1

4-0-1 on the motion of the Chair, Mr. Griffis, to2

approve the application, seconded by Ms. Miller, the3

Vice Chair.  Also in support, Mr. Etherly and Mr. Mann4

and we have a Zoning Commission Member not5

participating on this case.  Summary order, sir?6

CHAIRPERSON GRIFFIS:  I see no reason to7

issue a full order.  If it's okay with the Board and8

in conformance, we can waive or rules and regulations9

and issue a summary order on this.  Very well.  Thank10

you very much.  We appreciate it.11

Were you aware that there is development12

proposed across the alley from you?13

MR. HUCK:  No, I wasn't and I would be14

interested to learn more about what they're going to15

do.16

CHAIRPERSON GRIFFIS:  He's walking out the17

door.  I would walk him out and see what he knows.18

MR. HUCK:  I will talk to Phil at some19

point.20

CHAIRPERSON GRIFFIS:  Indeed, indeed.21

Okay.  Very good.  Appreciate your patience this22

afternoon and good luck in that construction.  Very23

well.  Mr. Moy, why don't we move ahead?24

MR. MOY:  The next case, Mr. Chairman, is25
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Application No. 17327 of 1812 35th Street Associates1

LLC, pursuant to 11 DCMR section 3104.1, and this is2

for a special exception to allow an addition to an3

existing single-family dwelling under section 223, not4

meeting the lot occupancy under section 403 and side5

yard, section 405, requirements in the R-3 District at6

premises 1812 35th Street, N.W., and that's in Square7

S, as in Sierra, 1296 and Lot 27.8

Staff would add that there is, as we9

already know, a request for a continuance and there10

are one, two, three, four party status requests, Mr.11

Chairman.12

CHAIRPERSON GRIFFIS:  Indeed.  We have a13

request from Amy and David Monk.  Are they present?14

They moved?  Wow.15

MR. KEYS:  Mr. Chairman, I think their16

request indicated that they were selling the property.17

CHAIRPERSON GRIFFIS:  Yes, I remember18

seeing that.  I didn't --19

MR. KEYS:  On May 25th or something like20

that.21

CHAIRPERSON GRIFFIS:  Right.  Okay.  Well,22

let's get all these out and see where we are.  Why23

don't we just have you introduce yourself for the24

record, Mr. Keys?25
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MR. KEYS:  Yes, Mr. Chairman.  Members of1

the Board, my name is George Keys with the firm of2

Jordan and Keys and I'm representing the applicant,3

1812 35th Street Associates LLC, the owner of the4

property that's the subject of the application.5

CHAIRPERSON GRIFFIS:  Good.  And then the6

request for party status in Exhibit No. 27, it's7

Stancioff.  Is that how you say it?  Okay.  And they8

are present.  Richard Schmidt, Robert Robelus.9

Excellent.  So we have two present.  Let's take up10

Stancioff first.11

Board Members, if we would not mind -- is12

it your understanding then that the Monks are not13

wanting to continue and I suppose that if they sold14

their house and moved to California, they probably15

wouldn't.  Is that correct, a fair assumption?16

MR. KEYS:  That's my assumption, Mr.17

Chairman.18

CHAIRPERSON GRIFFIS:  Yes, yes, yes.19

Okay.  Good.  Board Members, questions,20

clarifications?  If none are needed, we could move on21

to the next.22

VICE CHAIR MILLER:  So for clarification,23

are we moving to deny party status to --24

CHAIRPERSON GRIFFIS:  We'll take Monk up25
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last.1

VICE CHAIR MILLER:  Oh, we'll take them up2

last.  Okay.3

CHAIRPERSON GRIFFIS:  Stancioff is 18144

35th, which is the adjacent property?  Is that5

correct?  In my understanding, it would be --6

MR. KEYS:  That's correct.  She lives7

immediately to the north of the subject property.8

CHAIRPERSON GRIFFIS:  Right.9

MR. KEYS:  And if it facilitates your10

consideration of our application --11

CHAIRPERSON GRIFFIS:  You don't have any12

objection.13

MR. KEYS:  -- the applicant has no14

objection to Mrs. Stancioff being admitted as a party15

to this proceeding.16

CHAIRPERSON GRIFFIS:  Any objection to Mr.17

Schmidt, 1810 35th Street?18

MR. KEYS:  I think we can offer some19

information about Mr. Schmidt during our case in chief20

that might help put a context on why he is not here.21

CHAIRPERSON GRIFFIS:  Wow.  Sounds22

exciting.  Mr. Robelus?23

MR. KEYS:  I would object to Mr. Robelus'24

inclusion as a party.  I have reviewed the statement25
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he has submitted and he, in essence, does not like the1

appearance of the building and does not like the loss2

of the view that he used to have, and I don't think3

those matters rise to issues that go to the use and4

enjoyment of his own property.  And as such, I don't5

think he has articulated a reason that is any6

different than any member of the public.7

CHAIRPERSON GRIFFIS:  Okay.  So you don't8

see it rise to the level of uniqueness or how he would9

be impacted outside the general public.  Good.10

Everyone with me?  Excellent.  Okay.11

Why don't we have Mr. Robelus up.  Do you12

mind?  Just take a couple of questions.  Have a seat.13

If you wouldn't mind, can you just turn the microphone14

on?  There's a button at the base.  Excellent.  If you15

wouldn't mind, just state your name and address for16

the record.17

MR. ROBELUS:  I am Robert Robelus.  I am18

living at 1818 35th Street, N.W., and I am the owner19

of the property.20

CHAIRPERSON GRIFFIS:  Excellent.  The21

critical aspect is, of course, let me just state out22

first of all, everyone is welcome and encouraged to23

participate in all of our public hearings.  We have24

essentially two forms of participation and one is25



26

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

persons that will provide testimony, and so you would1

be called up at a certain time and give testimony and2

we will ask questions.  You will be cross examined and3

that is that.4

As a party, you rise to a different level5

of participation.  It's a higher level of6

participation.  Of course, you are a full participant.7

You will be asked to present a case, to do additional8

submissions that the Board would require of the9

applicant.  You are almost equal to the applicant in10

all this.  You are able to conduct cross examination11

and so there are great responsibilities, but also12

availabilities to you in that realm.13

Now, in terms of 1818 35th Street, where14

is that located adjacent to the site in question?15

MR. ROBELUS:  Only the property of this16

lady is in between that.  That means I am the second17

house to the north of the property.18

CHAIRPERSON GRIFFIS:  Oh, okay.  So there19

is --20

MR. ROBELUS:  As far as within 200 feet of21

that.22

CHAIRPERSON GRIFFIS:  Sure, sure, sure.23

So the property in question in this application, then24

there is another property.25
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MR. ROBELUS:  Yes.1

CHAIRPERSON GRIFFIS:  And then there is2

your property.3

MR. ROBELUS:  Yes, exactly.4

CHAIRPERSON GRIFFIS:  Okay.  And you have5

indicated that you would -- for me, and I think it's6

critical in terms of establishing party status, you7

believe that that location, there are certain8

elements, if this was approved, that would distinctly9

or uniquely affect you?10

MR. ROBELUS:  Yes, it will affect me in11

the following regions.12

CHAIRPERSON GRIFFIS:  Yes.13

MR. ROBELUS:  When you have a property and14

you bought that property 12 years and started living15

there 12 years ago, it was a nice view, because you're16

living in the middle of a city in the greenery and17

suddenly on the left of you, a big wall arises, a18

monster of a house, huge, yes?  I don't know if you19

have seen it, but it's really a monster of a house and20

it absolutely does not fit into this whole21

neighborhood.22

CHAIRPERSON GRIFFIS:  Sure, sure, sure.23

So view is one of the --24

MR. ROBELUS:  View is one of the things25
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and in the winter, they will take the light away1

partly from that side.2

CHAIRPERSON GRIFFIS:  Okay.3

MR. ROBELUS:  At the moment I don't have4

a problem, because it's summer, but in the winter it5

will.6

CHAIRPERSON GRIFFIS:  Because the foliage7

will be off the trees and such?8

MR. ROBELUS:  Yes.9

CHAIRPERSON GRIFFIS:  Okay.  So you're10

saying that if approved, the mass of this building,11

the massing of it --12

MR. ROBELUS:  The mass of the house, yes.13

CHAIRPERSON GRIFFIS:  -- would uniquely14

impact you?15

MR. ROBELUS:  Yes, exactly.16

CHAIRPERSON GRIFFIS:  And, 1818,17

Stancioff, is that how you say it?18

MS. STANCIOFF:  Stancioff.19

CHAIRPERSON GRIFFIS:  Stancioff.  They20

raise some of the similar issues.  Do you think that21

they would be impacted also with this same sort of22

light and air?23

MR. ROBELUS:  I think the lady is impacted24

worse than myself.25
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CHAIRPERSON GRIFFIS:  Okay.  Okay.  Here's1

where I come down.  If we're going to have two parties2

or we have requests for parties, why don't you guys3

come up also to the table?  You can answer these4

questions in turn.5

What we're looking at, in fact, is6

establishing a party that has unique elements that7

will be brought to the Board, right?  You would be a8

party based on how you are uniquely affected, but you9

just heard that the light and air and views are a10

critical issue.  You have additional issues that11

you're bringing up.  Is that correct?12

MS. HORVITZ:  Yes.  This is Laurie13

Horvitz.14

CHAIRPERSON GRIFFIS:  Your microphone.15

MS. HORVITZ:  Sorry.16

CHAIRPERSON GRIFFIS:  That's okay.17

MS. HORVITZ:  Laurie Horvitz.  I am18

counsel for Ms. Stancioff.19

CHAIRPERSON GRIFFIS:  Indeed.20

MS. HORVITZ:  And my address is 731521

Wisconsin Avenue, Suite 400 East.  That's in Bethesda,22

Maryland and I'm with the Law Firm of Finkelstein and23

Horvitz and sitting next to me is Deidre Stancioff,24

herself.25
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To answer your question, certainly there1

is a commonality of adverse impacts of this property2

on both Ms. Stancioff and her neighbor to the north,3

and I would agree that the more profound adverse4

impact is going to be suffered by Ms. Stancioff, but5

I would hardly want to deprive Mr. Robelus of party6

status if he qualifies and I understand that we would7

need to share time to some extent and we would try to8

minimize any redundancy in evidence so as not to take9

too much time.10

I would point out that the shadow studies11

would suggest that there is some impact on light even12

beyond Ms. Stancioff's property and to the extent that13

this other applicant for party status would like to14

address that issue or the view, I would hope that he15

would be considered as a party.16

CHAIRPERSON GRIFFIS:  Okay.  Ms. Stancioff17

though raises other additional issues.  Do you want to18

just summarize those issues in terms of how she is19

uniquely impacted if this was to be approved?20

MS. HORVITZ:  Well, she is going to be21

uniquely impacted because of the proximity of the22

structure to her property.  It's actually on the lot23

line with her and the height of the structure will24

strip her garden of light, will affect the light25
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coming into her windows in manners that are profoundly1

more significant than her neighbor.2

I think the entire neighborhood shares3

some concerns about the aesthetics.  I don't know that4

she is unique as to what the street frontage5

appearance is.  I mean, everybody shares street6

frontage and alley view issues, so that is not a7

unique character, but one that she certainly would8

articulate as a further basis for denial of the9

application.10

Does that address your concern?  I mean,11

this structure is being built on her property line.12

CHAIRPERSON GRIFFIS:  Right.  I13

understand.  So there may arise other elements of that14

adjacency that would be obviously unique.  Here's what15

I'm trying to get to very quickly and then we should16

move on and decide this, but it seems like we are17

being somewhat redundant in terms of the light, the18

shadows, the impacts of the rear yards.19

Is it not more efficient if we combined20

the two of you into one party and would that be21

acceptable to the both of you in moving ahead?  And I22

would put that to you, Mr. Robelus, if that's23

appropriate.  And here's what it is.  It's efficient24

for your time, it's efficient for our time, everyone25
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here.1

Obviously, you could combine and if you2

had cross examination questions, you could feed it to3

one person.  They could give it in.  I will give you,4

you know, moments to prepare these things to get5

coordinated, but it would save some time if we don't6

have four or five people coming up to the table and7

then, essentially, asking the same questions.8

Presentation of a case would also be done9

jointly, you know, put together and decide on which10

direction and how and what you wanted to present.11

Obviously, you could call each as a witness and have12

them answer questions if you wanted.  Is that13

acceptable to the both of you?  Yes?14

MS. HORVITZ:  Certainly.15

CHAIRPERSON GRIFFIS:  Okay.  In which case16

why don't we look at that as a combined request for17

party status.  Mr. Keys, I will give you an18

opportunity to comment on that at this point.19

Otherwise, the Board is prepared to make a decision.20

MR. KEYS:  Mr. Chairman, I don't have any21

objection to it.  You know, practically, I don't know22

how.  Well, I will leave it to you to sort through the23

mechanics of cross examination and questions.24

CHAIRPERSON GRIFFIS:  Right.  Excellent.25
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Is the ANC-2E represented today?  Okay.  Ms. Miller,1

you had a question?2

VICE CHAIR MILLER:  That was it.3

CHAIRPERSON GRIFFIS:  Okay.  Good.  Then4

I would like to proceed as a single party with the two5

together.  And in terms of the mechanics, just to be6

clear again, what I would have is Ms. Horvitz is7

representing and I would look to her as representing8

the party now.  Therefore, the two homeowners will9

pool all their resources through her, so she will10

conduct cross examination.  She will call you as11

witnesses.  She will be orchestrating the case12

presentation.13

Is that acceptable to both and understood?14

Uh-oh.  Are you okay, Mr. Jackson?15

MR. JACKSON:  Yes.16

CHAIRPERSON GRIFFIS:  Indeed.  We won't17

read that as an objection to the party request by the18

Office of Planning, at this point.19

MS. HORVITZ:  That's fine with me.20

CHAIRPERSON GRIFFIS:  Okay.  Okay.  Good.21

And I think that will work very efficiently, in which22

case then let me take comments from the Board Members23

if there are any.  Any objections to establishing that24

as the party?25



34

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

VICE CHAIR MILLER:  I just want to note1

that it appears that the party requesting party status2

has agreed to be represented by the attorney3

representing the Stancioffs and I think that should be4

clear on the record, that the attorney/client5

privilege, I mean, attorney/client relationship is6

here, that it has been accepted on both ends, that you7

have agreed to represent the other party and he has8

agreed to your representation.9

MS. HORVITZ:  That's fine with me.10

VICE CHAIR MILLER:  Okay.  Right.  And he11

is nodding yes.  Okay.  Thank you.12

CHAIRPERSON GRIFFIS:  Great.  That being13

said then, we will establish that single party and we14

can figure out how we address it.  Let's move ahead15

then to Mr. Schmidt who is not here.  Is that correct?16

Right.  Ms. Horvitz, do you or your representatives17

know why Mr. Schmidt is not present today?18

MS. HORVITZ:  I do not.19

CHAIRPERSON GRIFFIS:  Does anyone have any20

idea?21

MR. DAN:  I do.22

CHAIRPERSON GRIFFIS:  Oh, you do?  Oh,23

dear.24

MR. DAN:  I'm sorry.25
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COURT REPORTER:  State your name, please,1

and --2

MR. DAN:  That's right.  My name is Andres3

Dan.  I live at 11208 Tack House Court, Potomac,4

Maryland and I am one of the two members of the LLC in5

this party.  And I will introduce myself and my6

partner further, but I will just limit to answer this7

question right now.8

Mr. Richard Schmidt, I talked to him this9

past Saturday at great length and he told me that he10

likes what we have done.  He says we have done a very11

nice job and he, essentially, withdraws his objections12

to this case and that's why I didn't expect him to be13

here today.  We discussed the issue of the roof being14

too close to his house.  That was one of his15

objections and he has no objection to that.16

CHAIRPERSON GRIFFIS:  Okay.17

MR. DAN:  And I will discuss his18

objections --19

CHAIRPERSON GRIFFIS:  Good.20

MR. DAN:  -- some more as I address the21

case.22

CHAIRPERSON GRIFFIS:  Excellent.  So it's23

your understanding, in your conversations with him,24

that he wanted to withdraw his request for party25
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status.  However, we don't have that and we would1

obviously need that from him.2

But then with that idea, let me go3

directly to some of the elements that he brought4

through, because I didn't see it really rising very5

quickly to the status of approving it as most of the6

elements, if not all, come through construction7

distinctions.  I mean, the proximity of the siting,8

the fire rating or what have you.  And so at this9

point I would not support granting the party status of10

Mr. Schmidt unless others would like to argue11

differently.12

BOARD MEMBER ETHERLY:  I would second that13

if that is in the form of a motion, Mr. Chair.14

CHAIRPERSON GRIFFIS:  Indeed.15

BOARD MEMBER ETHERLY:  So seconded.16

CHAIRPERSON GRIFFIS:  Any further17

discussion?18

VICE CHAIR MILLER:  I just want to say19

that since he is not here right now, I think sometimes20

we deny the party status, but we could leave open the21

possibility of his joining the other parties if it's22

agreeable to both.  He may not have the same interests23

at all based on what you're saying, but we have left24

open that option if the interests are the same and25
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it's amenable to both the parties that have merged.1

CHAIRPERSON GRIFFIS:  Good.  Okay.  I2

think that's --3

VICE CHAIR MILLER:  Let me just -- I'm4

sorry, I just want to say that if it's not amenable,5

it doesn't happen.  I just want to say that that's an6

option.7

MS. HORVITZ:  Well, the last that I heard8

he was opposed to the application.9

CHAIRPERSON GRIFFIS:  Right.10

MS. HORVITZ:  And if there were a11

commonality of interest, obviously I would be happy to12

help streamline the process.  This is news to me that13

he is withdrawing.  I am unaware of that and I'm eager14

to hear the testimony.  So at this time I would not be15

interested in combining our case, because it seems16

likely that our interests are divergent.17

CHAIRPERSON GRIFFIS:  Agreed, and I think18

Ms. Miller was laying out options.  I think there are19

several options as a matter of fact.  I mean, he could20

show up, you know, in an hour and want to revisit the21

party status.  We might take that up.  It might be22

successful, it might not be and I think she made a23

very interesting point though is if it was come to be24

and they wanted to join, I don't -- what I understood25
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Ms. Miller saying is we wouldn't preclude that, but1

that's a decision you all have to make.  We're2

certainly not requiring or directing that to happen.3

Okay.  That being done, let us move on4

then.  We have set for one preliminary matter.  I take5

it as the Monks, as they had indicated, were selling6

and actually moving as they are not present today and7

there is some evidence that they have, in fact, sold8

and moved.  We would take that also as a withdrawal9

and deny the party request.  We can revisit that if10

new information comes forward.11

So let us move ahead then to the12

additional preliminary matters.  Mr. Keys, you were13

going to bring up some for the Board's attention.  Is14

that correct?15

BOARD MEMBER MANN:  Mr. Chairman, before16

we move on --17

CHAIRPERSON GRIFFIS:  Yes.18

BOARD MEMBER MANN:  -- could I ask a19

question?20

CHAIRPERSON GRIFFIS:  Yes.  Oh, yes,21

please.22

BOARD MEMBER MANN:  Regarding this Schmidt23

party status application, how are we going to treat24

the written submission then?25
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CHAIRPERSON GRIFFIS:  Good point and I'm1

sorry if I moved forward, ahead.  I think we would2

take that in as written testimony in evidence and we3

will highlight that as we call for persons in support4

or in opposition and review that.5

BOARD MEMBER MANN:  Okay.6

CHAIRPERSON GRIFFIS:  Because there's7

actually some interesting photographs in there that8

may be useful for the Board's attention.9

BOARD MEMBER MANN:  Right.  So really10

lacking any additional or further written information11

from Mr. Schmidt, this is what we have to go on from12

him.13

CHAIRPERSON GRIFFIS:  Right.  Exactly.14

BOARD MEMBER MANN:  Okay.15

CHAIRPERSON GRIFFIS:  Yes, and that's a16

very good point of clarification.  Okay.  Good.  In17

which case, we'll go to you.18

MR. KEYS:  Mr. Chairman, I had submitted19

a request for a continuance and did so having just20

been retained last Wednesday and wanted an opportunity21

to preserve some ability for the parties to try and22

discuss and find another way to come before the Board.23

And I think there is no interest on the part of24

opposing parties to a continuance, and so I would25
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respectfully withdraw that motion and we're prepared1

to go forward today.2

CHAIRPERSON GRIFFIS:  Oh, very well.  If3

there is no opposition to that, are there any4

questions from the Board?  Then we have got the motion5

that has been withdrawn.  Let's move ahead.6

MR. KEYS:  Mr. Chairman, Members of the7

Board, I have already introduced myself and I'm8

representing the applicant in this case, and I would9

like to make a very brief opening statement to provide10

a little context of what we are going to show through11

the testimony of two witnesses.12

Mr. Chairman, I want to ask you before I13

go forward, Mr. Clarens, who is going to be one of our14

witnesses, has just come in and he was not sworn.15

Would this be the appropriate time or do you want to16

wait until I call him for testimony?17

CHAIRPERSON GRIFFIS:  No, sure.  Why don't18

we do that and get it all taken care of.  If you19

wouldn't mind, you could -- yes?20

MS. HORVITZ:  Ms. Stancioff was out of the21

room at the time of the swearing.22

CHAIRPERSON GRIFFIS:  Anyone else that's23

thinking about giving testimony or even contemplating24

it that hasn't been sworn in, you can just stand and25
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give your attention to Mr. Moy and he will administer1

the oath.2

(Whereupon, the witnesses were sworn.)3

CHAIRPERSON GRIFFIS:  Very well.  Did you4

see this?5

MR. KEYS:  The property in question is6

located in the R-3 District and I don't need to go7

into an elaboration of what that District means,8

except that the essential characteristic is that it's9

designed for row houses, recognizing that it includes10

a mixture of housing types, detached, semi-detached11

single-family dwellings.12

This area on 35th Street between R and13

White Haven Parkway is peculiar, because none of the14

lots facing 35th Street on the west side are large15

enough to meet the requirements in the R-3 District16

for semi-detached dwellings.  Most of the lots are --17

CHAIRPERSON GRIFFIS:  You mean in terms of18

minimum lot dimensions?19

MR. KEYS:  Most of the lots are under20

3,000 square feet.  Most of the lots are narrower than21

30 feet.  In fact, if you look at the plat which shows22

the radius that we submitted with the application, you23

will see that all of the lots in this particular24

square south of 1296 are really about 2,000, 2,400,25
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2,500 square feet and, most importantly, only 20 feet1

wide.  Then if you look at the R-3 characteristic of2

minimum requirements for row dwellings, you find that3

this lot description that is typical of the area4

perfectly fits the specifications for row dwellings.5

Now, I raise that only because the Board6

is aware that there's a companion case proceeding7

before it.  It's an appeal of the Zoning8

Administrator's decision, Case No. 17310, which I9

understand is scheduled to be heard in September.10

That case challenges the decision by the11

Zoning Administrator that issued the building permit12

as a matter-of-right and in so doing, the Zoning13

Administrator classified the property as a row14

dwelling permitting the permit to issue and permitting15

a matter-of-right construction to 60 percent lot16

occupancy with no provision for side yards.17

Under that interpretation and in reliance18

on the issuance of the permit, my client in good faith19

proceeded to construct, erect a 1,700 square foot20

addition, approximately, that is now virtually21

complete as far as its exterior elements.22

At a later point, as my client will23

indicate with a little more detail, because I think24

this is material to why we are here before you, they25
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were directed to apply for this special exception as1

a semi-detached structure under section 223.  And the2

plain fact is that the original building on this lot3

existed as a nonconforming structure.  It's a4

nonconforming structure under 2001.3 and it was5

nonconforming with respect to only a single side yard6

less than 5 feet.7

As such, there could be no enlargement8

unless the enlargement conformed to the occupancy9

limits which, as a semi-detached dwelling, would be 4010

percent and that the enlargement can conform to use11

and structure requirements and neither increase or12

extend any nonconforming aspect of the property.  As13

I say, the nonconforming aspect was the side yard and14

I think it's important to keep the focus on that, the15

single side yard to the south.16

Because of the miscalculation in computing17

building area, we couldn't proceed under 2001.318

because we added to lot occupancy and we missed by 7719

square feet, and that deviation added about 3 percent20

and that pushed us over 40 percent.  Thus, we were21

directed to make recourse to 223.22

We are here with witnesses.  I have Mr.23

Andres Dan, who has already introduced himself, who is24

one of the members of the LLC, who will provide an25



44

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

explanation for what his intent was, how the design1

evolved, what the design looks like and what the2

impacts are on adjacent properties.  And I have also3

asked Mr. Clarens, Mr. Angel Clarens, who was a4

consultant on this project, to speak specifically as5

to the impacts on adjacent property, importantly the6

property to the north.7

And if I may, I would like to ask Mr. Dan8

to make his statement and provide the Board with the9

background of this project.10

MR. DAN:  Thank you very much, panel,11

ladies and gentlemen.  As I introduced myself, my name12

is Andres Dan.  I am one of the owners of 1812 35th13

Street, my other partner being Ms. Garcia Tunon14

directly behind us and we have personally managed and15

worked on this property.16

Now, you will forgive me if I admit a17

number of notes.  I would like to follow my notes,18

because there's a lot of things to be said here and19

I'm going to try not to forget to say the things that20

are important but, please, stop me at any time and ask21

me more questions.22

Ms. Cardona is an interior designer.  I am23

an engineer and a physicist and I work at Johns24

Hopkins University Applied Physics Lab and the reason25
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I'm bringing this up is that primarily, I am not a1

developer.  I'm a scientist and not a developer and2

I'm an art lover.3

I am also on the Board of the Friends of4

the Museum of Art of the Organization of American5

States at 17th and Constitution Avenue, and we have6

done a lot of work in terms of trying to beautify the7

city.  We had the exhibit, the Botero Exhibit, lining8

Constitution Avenue a couple of years back, and I9

personally am very much interested in historic10

preservation.11

We purchased the property in December12

2003.  The property had had a fire that substantially13

destroyed the property, definitely destroyed the14

interior.  There was a lot of burned material and15

destroyed all the windows, part of the roof.  And the16

property we had bought as an investment and had bought17

it as is.  When we bought the property, we had an18

escalator clause in it and we were the second highest19

bidder for the property.20

It turns out the lady that sold it to us,21

as the second highest bidder, decided to sell it to22

us, because we had talked to her and we decided, we23

told her that we were planning to keep the original24

look, the original feel of the property, that we would25
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work with the property as it was and not tear it down,1

which she thought that the other developer would do.2

Like I said, the property was purchased as3

an investment.  We wanted to renovate it and4

eventually sell it and the proposed addition was very5

much our intention to be in conformance with the6

existing Zoning Regulation for that property.  That is7

to be a matter-of-right building for that particular8

property.9

Now, I'm going to go and describe the10

property itself as it was when we bought it.  We just11

said it was located at Square S-1296 and it's a 2,40012

square foot property, 20 foot wide, as was said, and13

120 foot deep.  That's the lot.  It's on 35th Street14

between S and T in the middle of the block and the15

property, as was said, is Zone R-3.16

When we purchased the property and still17

now, it's improved as a single-family, semi-detached18

comprising less than 1,000 square foot of floor area19

with a footprint of about 637 feet and that is about20

26.5 percent of the lot occupancy.  And you can see21

Exhibit 4, the axonometric to that, for that property.22

The property is primarily single floor23

with a very small single room as a second floor so,24

essentially, the property was rather small.  And with25
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that, I guess I would like to address some of the1

other unusual aspects of the property.  Like I said,2

it's mostly a one story property.  The actual3

property, the front of it, is below level.  So the4

property by itself actually sits lower to begin with5

than the other two properties.6

And the north side of the property is set7

on the property line and has no windows looking to the8

neighborhood and it's 38 foot long.  And the south9

side of the building has this nonconforming yard that10

was mentioned that is about 2 and 3/4 feet deep, wide,11

and the property does not have an alley access.12

Adjacent properties, which are 1810 to the13

south and 1814 to the north, are similarly situated14

with the north sides built on the property lines.  The15

property on the south has a large blank wall with an16

addition and the addition has a window in it.  The17

dwelling to the north, that's 1814, Ms. Stancioff, is18

set back about 4 feet from the property line and has19

two windows, I believe.20

And also, I think you can see on the21

pictures you have there, that the properties to the22

south of 1810, that's our direct neighbor, appear to23

be two story row house dwellings and occupy the full24

width of their lots, and you can see that in Exhibit25
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2 of the OP report.1

And with that description, I'm going to go2

to the project, what it is we would like, we intended3

to do with the property.  It was intended to be4

allowable with the Zoning Regulation of R-3.  It has5

three stories.  The three stories are less than 406

feet in height, well below the height requirement, and7

there is a 53 foot rear yard occupying no more than 408

percent of the lot area.9

Both of the adjacent properties were10

larger, deeper and taller than the existing building11

when we bought it and you can see that in Exhibit 6 of12

the OP report.  You will also note that the property13

to the north, Ms. Stancioff, is 28 feet tall versus14

ours that was 17 feet tall at that small upper room15

and is mostly 9 feet tall, and the property to the16

south is 22 feet tall.  So to begin with, there was a17

very small property in between these two houses.18

Now, we believe that this design is19

consistent with the developmental trends within the20

square and in the neighborhood area and I have some21

pictures that shows my property and the adjacent22

properties, and I would like to show those to the23

panel.  Can we keep this one?  Does everybody have24

their pictures?  Not yet.25
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MR. KEYS:  Just tell them where it is.1

MR. DAN:  Right.  I'm waiting for2

everybody to get their picture.3

CHAIRPERSON GRIFFIS:  Go ahead.4

MR. DAN:  Okay.  What this picture shows5

is the current house, the current project in the6

middle of the picture.  It's really the whole block7

between S and T Street, the first house being the8

house on the corner, a couple of row houses.  Next to9

that, the house of Mr. Richard Schmidt, our house, Ms.10

Stancioff's house and then further properties down the11

street.  So I guess the point I'm trying to make here12

is that the property really doesn't stand out from all13

the other properties as has been said.14

The second exhibit is some properties15

directly south of ours.  Okay.  What this picture16

shows, everybody has their picture, is our house to17

the right.  That particular house shows the existing18

gable roof of the small house.  The first floor19

doesn't quite show, because, like I said, it's below.20

You have to walk down from the street level.  And the21

new addition, the extra floor, of course, is still22

missing, some architectural fixes to it to make it23

look the way we want it to look.24

Directly to the left of our house is the25
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house of Mr. Richard Schmidt and then the two row1

houses that I had mentioned before.  There is a large2

house in the corner.  I don't think I need to go over3

all of these pictures in the interest of brevity.  I4

will -- let's not show that one, I think, we don't5

want to show them all, right?6

The next picture I will pass is -- the7

next picture I will like to pass is the properties8

directly north of my property, so you can see.  And I9

believe those are the two properties that have been10

talked about here earlier, Ms. Stancioff and the11

other.  Do you think I should show this?  Okay.  Okay.12

Okay.  I hope I have something to talk about.  Okay.13

In this picture, our house is to the left and the14

Stancioff property is directly to the right hidden by15

the trees and the other house past the driveway is, I16

think, the other person that's here.17

Okay.  Now, I will pass -- the next18

picture that I will pass is the house that's at the19

corner of the property.20

MR. KEYS:  Describe where it is.21

MR. DAN:  Yes.22

MR. KEYS:  Describe what they are saying.23

It's a three story.24

MR. DAN:  Yes.  Okay.  25
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CHAIRPERSON GRIFFIS:  How many more1

pictures do we have?2

MR. DAN:  How many locations do I have?3

MR. KEYS:  About five or six more.4

CHAIRPERSON GRIFFIS:  Let's get them all5

in at once.  We can pick this right up.6

MR. DAN:  Okay.  7

CHAIRPERSON GRIFFIS:  We're fast studies.8

MR. DAN:  Okay.  Let me keep one of each9

for my own reference.10

CHAIRPERSON GRIFFIS:  Yes, do.11

MR. DAN:  The paperclip is misplaced.12

Thank you.13

MR. KEYS:  Good.14

CHAIRPERSON GRIFFIS:  Okay.  We have the15

last photograph that you put up, it's a big yellow16

house, white porch.  Where is this?17

MR. DAN:  That's correct.  That house is18

the house in the corner on 35th and S.  You will19

notice it's got a third floor also and it's actually20

taller than our house.21

CHAIRPERSON GRIFFIS:  Okay.  And that's22

two houses?  Oh, it's two houses down?23

MR. DAN:  Right.24

CHAIRPERSON GRIFFIS:  Okay.  25
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MR. DAN:  It's, let's see, one, two,1

three, it's about four or five houses.2

CHAIRPERSON GRIFFIS:  Okay.  3

MR. DAN:  So it's in the corner.4

CHAIRPERSON GRIFFIS:  Good.  And that's at5

the corner of T or S?6

MR. DAN:  S.7

CHAIRPERSON GRIFFIS:  S.8

MR. DAN:  S.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. DAN:  It's directly -- it's south, the11

south corner.12

CHAIRPERSON GRIFFIS:  So that's south.13

Right.14

MR. DAN:  Okay.  1800 35th Street.15

MR. KEYS:  Yes.16

CHAIRPERSON GRIFFIS:  Okay.  Let's zip17

through the rest of these.18

MR. DAN:  Okay.  19

CHAIRPERSON GRIFFIS:  What you're doing is20

establishing context for the neighborhood.21

MR. DAN:  Right.  Establishing context for22

the size of our house.  Sorry.  Establishing context23

for the size of our house and kind of the character of24

the whole neighborhood.25
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CHAIRPERSON GRIFFIS:  Good.  We've got a1

row of four different colors, two levels.2

MR. DAN:  That's right.  These houses,3

actually, it's five houses here, the Stancioff house4

directly to the left, the driveway, the other house5

and then three more houses moving north on 35th6

Street.  So this would be the first, second, third,7

fourth and fifth house adjacent to ours.8

CHAIRPERSON GRIFFIS:  Okay.  9

MR. DAN:  Okay.  The next two pictures10

will show two houses that are, correct, in the next11

block south.  And this particular one is in the corner12

of R and 35th Street.13

CHAIRPERSON GRIFFIS:  And why is this of14

interest?15

MR. DAN:  Primarily the size and the16

extra, you know, with the mezzanine on top or, you17

know.18

CHAIRPERSON GRIFFIS:  Okay.  The size in19

terms of the width and the height and the addition20

of --21

MR. DAN:  The size and the width and the22

height.  Right.  And the general character of the23

houses in the neighborhood.  You will notice the house24

next to it is also high.  It has, you know, one, it's25
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got two floors, but you step up to a fairly high1

level.2

CHAIRPERSON GRIFFIS:  Okay.  3

MR. DAN:  And the next picture is the same4

house seen from the side.  That gives you the size of5

the house.  Moving into number --6

CHAIRPERSON GRIFFIS:  Wait a minute.7

MR. DAN:  -- eight, this picture.8

CHAIRPERSON GRIFFIS:  That's the same9

house, you said, or that's not what we're --10

MR. DAN:  That is the same house, yes.11

This --12

CHAIRPERSON GRIFFIS:  The same house as13

what?14

MR. DAN:  Same house as this seen --15

MR. KEYS:  The previous.16

MR. DAN:  -- from the --17

CHAIRPERSON GRIFFIS:  Really?18

MR. DAN:  Right.19

CHAIRPERSON GRIFFIS:  That's that?  Is20

that a different size?21

MR. DAN:  Or maybe -- I think no.  I take22

it back.  I'm sorry.  This is the corner.  This is the23

next, next to the corner and this one is next to this24

one.25
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CHAIRPERSON GRIFFIS:  I was going to say.1

MR. DAN:  Yes, yes, sorry.  I apologize2

for that mistake.3

CHAIRPERSON GRIFFIS:  Okay.  4

MR. DAN:  Okay.  The next one is a row5

house on the past T Street on the next block north.6

CHAIRPERSON GRIFFIS:  When was that built?7

MR. DAN:  That house was built, I believe,8

in 1984.9

CHAIRPERSON GRIFFIS:  It looks like an10

'80s house.11

MR. DAN:  It sold mid last year and it's12

got 4,400 square feet.  It's a very large house.  The13

next series of pictures, the next three pictures will14

show the houses as seen from the alley.15

MR. KEYS:  Mr. Dan, you have to specify16

which houses.17

MR. DAN:  Okay.  18

MR. KEYS:  And you will have to help the19

Board orient themselves from where that picture is20

taken.21

MR. DAN:  Very well.22

MR. KEYS:  And which direction.23

MR. DAN:  The picture that I have here,24

number nine, I'm not sure if your's are numbered, that25
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has a garbage can in the lower left corner, that's the1

one.  These houses are almost immediately outside our2

alley in the back.  So they would be like, I believe,3

the first three houses in the alley, as you move away4

from the house.5

CHAIRPERSON GRIFFIS:  Okay.  6

MR. KEYS:  Where do these houses front?7

MR. DAN:  These houses front on T Street.8

I'm sorry, please, ask me all the questions.9

CHAIRPERSON GRIFFIS:  All right.10

MR. DAN:  The next picture is the houses11

on the alley on the opposite, the south side.  These12

houses front on S Street.13

MR. KEYS:  Where is the photograph taken14

from?15

MR. DAN:  The photograph is taken from our16

house.17

CHAIRPERSON GRIFFIS:  Let me see the18

photograph you're looking at.  Okay.  We're out of19

order now.  Okay.  Good.  That one, correct?20

MR. DAN:  That one.21

CHAIRPERSON GRIFFIS:  Okay.  22

MR. DAN:  Right.23

CHAIRPERSON GRIFFIS:  This is taken from--24

MR. DAN:  From --25
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CHAIRPERSON GRIFFIS:  -- the rear of your1

house?2

MR. DAN:  -- the rear of my current --3

that's right.4

CHAIRPERSON GRIFFIS:  Okay.  5

MR. DAN:  From my current house.  The6

current project.7

CHAIRPERSON GRIFFIS:  Gotcha, yes.8

MR. DAN:  The next picture is also on the9

alley.  It is another house facing south on the alley10

fronting on S Street, and that would be --11

CHAIRPERSON GRIFFIS:  More contemporary or12

modern house?13

MR. DAN:  That's correct.14

CHAIRPERSON GRIFFIS:  We don't know which15

one it is, contemporary or modern, at this point.16

That's the rear of the building.17

MR. DAN:  That's the rear of the building.18

BOARD MEMBER ETHERLY:  You don't have a19

frontal view of that particular property, do you?20

MR. DAN:  No, I didn't --21

BOARD MEMBER ETHERLY:  Okay.  No problem.22

MR. DAN:  -- take that.  I concentrated in23

taking what I could see from the house and what people24

could see from their yard.  And finally, the last two25
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pictures are the two structures almost directly across1

the street from us on the other side of the street on2

35th Street.  The first one is an apartment building,3

this picture here.  And the next one is the Fillmore4

School, Corcoran, I think it belongs to the Corcoran5

Art Gallery, the Fillmore School.  It's also catty-6

cornered almost directly in front of us, but slightly7

to the south.  And these two buildings are -- complete8

my panorama of that block or that general area.9

Okay.  Now, in designing our work, we10

determine to maintain the front facade.  We wanted to11

keep the front facade of the house and not change, try12

to minimize the view that you would have from the13

street.  So what we tried to do is, obviously and we14

did, we kept the two, you know, the two floors and we15

added the extra floor.  And right now, that extra16

floor looks a little bit out of proportion, because we17

haven't finished our cosmetic fixes to that.18

And the reason it's a little taller is19

because we were told to put a firewall and we had to20

extend the floor a little bit higher than we would21

have liked to.  So it's a little bit -- you know, our22

upper floor is a little bit out of proportion, but we23

did the best to keep the same look of the existing24

house, which we happen to like very much.25
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We filed the building plans on the 13th of1

August of '04 and we were issued Building Permit B,2

bravo, 467431 on the 5th of November of '04.  Now,3

prior to being issued this permit, we -- you know, it4

took a fairly long time from August to the end of5

November to be issued this permit.  Prior to being6

issued this permit, we were called by Faye Ogunneye7

and we were told that the property was nonconforming8

as a semi-detached dwelling with respect to the lot9

occupancy.10

We were surprised by that.  We said we had11

calculated a 40 percent footprint and that was our12

intent to keep it at 40 percent footprint, but she13

said that since the side yard was nonconforming, that14

that side yard would count against the footprint.  And15

according to her notes, which I think are part of the16

exhibit, there are two notes dated 10, October 5, '0417

and October 16, '04.  She said that the extra area18

was, approximately, 90 square feet.  Although, being19

a scientist, if you multiply her numbers, she says the20

nonconforming yard is about 2.5 feet wide by 30.5 feet21

long, that's -- we're talking about 77 square feet.22

And that yields about a 3.17 addition to above the 4023

percent occupancy that we were hoping to keep at 4024

percent.25
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Now, we met with Faye and tried to see1

what can we do here.  By that time --2

CHAIRPERSON GRIFFIS:  Let me see if I3

understand so far what you have said.  You have4

indicated that Ms. Ogunneye in review of this and she5

would be the acting Zoning Administrator, at that6

time, thought that this would need to -- it was7

nonconforming in the 40 percent, because the side yard8

was calculated into the lot occupancy?9

MR. DAN:  Because the side yard had not10

been calculated, at that time.11

CHAIRPERSON GRIFFIS:  Right.  So that12

calculated.  So any addition to this would need relief13

under 223, because it would be an addition to a14

nonconforming structure?15

MR. KEYS:  That's -- I think you are16

taking it a step further than happened the following17

year.  I think if you would let him -- allow him to18

finish the statement, he can --19

CHAIRPERSON GRIFFIS:  Okay.  20

MR. KEYS:  -- tell you what followed from21

that.22

CHAIRPERSON GRIFFIS:  Right.  What I don't23

want to spend too much time on, I mean, we're here for24

a 223 and that's requesting -- why we're here.  You25
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know, we have got the time to use, let's go right to1

it.2

MR. DAN:  Right.  As a result of that, we3

ask what can we do.4

CHAIRPERSON GRIFFIS:  Sure.5

MR. DAN:  You know, we have done, you6

know, all the plans.  We have done all the7

calculations, the work, the structural work.  And she8

indicated that if we were to build a trellis above the9

nonconforming yard, then that would make it a -- that10

would qualify the site, the house as a row dwelling.11

CHAIRPERSON GRIFFIS:  Sure.12

MR. DAN:  And the side yard would no13

longer be there.  So (a), first of all, it would not14

count as a side yard, but basically that now the lot15

occupancy could be 60 percent instead of the 4016

percent.  So it was on this basis that we were granted17

a permit on November and that's when we commenced the18

work.19

Now, before we commenced the work, we, you20

know, tried to talk to the neighbors.  We talked to21

the neighbors actually.  We didn't try.  We talked to22

the neighbors.  We showed them the plans.  Told them23

what we were going to do.  And we talked to Ms.24

Stancioff and she objected saying you will take away25
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the light from my house.  And, basically, what I told1

her is that, you know, the house as existing is very,2

very small.3

Anything that would be built nowadays4

would take away some of the light from her house, but5

we suggested to her that maybe we can work together6

and try to help to see how we can help her out, so we7

can all be maybe in a win-win proposition realizing8

that her win wouldn't be, you know, a very big win9

proposition.  But we tried to work with her and we10

offered, at that time, to say if you want to add a11

skylight to -- she already has one skylight.  If you12

want to add a skylight to the other side of the house,13

we would be helping -- we would be willing to help you14

with that and pay for it and/or let's discuss whatever15

it is you would like to do, so we can all work16

together on this.17

But we commenced our work and we did not18

get much cooperation from Ms. Stancioff.  By late19

February or mid February, we had already finished the20

construction up to the third floor.  We were already21

walling, getting ready to put the siding and the22

walls, actually the walls of the property, and we23

needed to install the wall on the side of her24

property, primarily because it called for fire25
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resistant drywall.1

And I wanted to install that as soon as2

possible, because the house already had a fire.  I was3

a little hesitant to, you know, drag the firewall4

installation.  So we had an agreement to -- we tried5

to work an agreement so we can get into her property6

to build that wall.  She said that they were going to7

challenge our building permit and that they would not8

let us build from their property, unless we were9

willing to file for a special exemption.  And then10

they would take the case before you.11

So what we did, we went to talk to the12

DCRA to -- we talked to Mr. Bello and we talked to13

Faye and our lawyer and our architect were present.14

And we said okay, we have a valid permit, we think,15

what do we need to do?  And he said that, Mr. Bello16

said that, although there was some, what do you call17

it, precedent for having a trellis as, you know,18

closing or making the property a row house, none of19

those had been challenged.20

So what he said is he did not want to21

defend us, although he would help us, but he said he22

would suggest that we apply for a special exemption23

and that they would support us in that application.24

And at that point, I said okay, well we can, you know,25
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apply for a special exemption.  Do we need to stop1

work?  And he said no, you may proceed with your work.2

He said, however, if you don't apply for the special3

exemption, we will take away your permit.4

So we pretty much were, you know, forced5

to apply.  At that time, we obtained a memorandum from6

Faye.  On March the 2nd we had to collect all the7

necessary material to file for a special exemption,8

all the addresses and all the stuff that are required.9

In the meantime, Ms. Stancioff and her lawyer did file10

for a hearing, even though they said they were not11

going to file if we would apply.  I guess the reason12

they filed is because it took us too long to file13

ourselves.  But it took us a long time because we had14

to collect a lot of material.15

Where are we now?  Right now, the16

construction is almost completed, except for the17

siding on the north side, which the neighbor would not18

let us complete.  We have not installed a trellis.19

The reason we are applying here, we're trying to -- if20

this gets approved, we would not -- we would work with21

the neighbor, Richard, to not install the trellis,22

that's what he was objecting, he didn't want to have23

a trellis and some minor cosmetic applications.24

So basically, the outside is all finished.25
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And basically, even though we have continued working,1

we have to significantly slow our construction,2

because of all the problems and impediments from the3

people on the north side.4

CHAIRPERSON GRIFFIS:  Understood.  Okay.5

You've laid out clearly the history and the factual6

basis of why you are here.7

MR. DAN:  Right.8

CHAIRPERSON GRIFFIS:  Now, let's proceed9

on why you are here, 223, special exception, right?10

Let's go.11

MR. KEYS:  I would want to move to another12

witness.13

CHAIRPERSON GRIFFIS:  Sure.  Yes, it's14

your case.15

MR. KEYS:  Do you have any questions of16

Mr. Dan?17

CHAIRPERSON GRIFFIS:  Do you have a18

question?19

VICE CHAIR MILLER:  Yes, I just want to20

make sure I understood your history right.  I thought21

that you had said that DCRA told you that if you did22

the trellis, then you wouldn't need to get a special23

exception.  Is that wrong?  And then you seem to be24

saying that --25
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MR. DAN:  No.1

VICE CHAIR MILLER:  You're seeking a2

special exception if you do the trellis.  I mean, you3

seem to be saying both things or the opposite.4

MR. DAN:  Okay.  When we first found out5

that the lot was noncompliant and we met with Faye,6

Faye suggested that the way -- and she has been very7

helpful.  Faye suggested that the way to get around8

that is to build a trellis.  That was before the9

meeting with Bello later on.  The reason we met with10

Bello was because of the hearing that Ms. Stancioff11

and her lawyer were requesting.  So since they12

requested a hearing, Bello told us well, you know,13

they are going to challenge my plans, even though this14

precedent for a trellis, I'm not sure I can defend it.15

And that's when he told us to get a special exemption16

to, in essence, not go with the trellis.17

CHAIRPERSON GRIFFIS:  But the point is,18

let's not put so much emphasis on trellis or not19

trellis.  The point I understand that the Zoning20

Administrator indicated that if this was a connected21

row dwelling, you have 60 percent lot occupancy as a22

matter-of-right.  The fact of this stepped off, and23

this is kind of a strange situation, because it steps24

off not for a compliant rear -- side yard, but it25
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steps off whatever it is, 2.5 feet.1

All right.  So that it goes in the lot2

occupancy.  But the point is that it's not connected.3

It can't necessarily -- well, the Zoning Administrator4

didn't look at this as a row dwelling and, therefore,5

it's 40 percent lot occupancy.  so the whole area was6

if it connected, your lot occupancy is enlarged.7

Okay.8

MR. KEYS:  Mr. Dan, I would like you, just9

if you could, describe the side yard of the property10

on the south side where the existing building was,11

where the new addition is and explain the distinctions12

between the side yards and what happens to the side13

yard.14

MR. DAN:  I believe what you are asking me15

is we kept the footprint of that noncompliant side16

yard, but the addition that followed complied with the17

8 foot requirement.  Is that what you are asking me?18

MR. KEYS:  That's correct.19

MR. DAN:  Thank you.20

MR. KEYS:  Mr. Chairman, if the Board has21

any more questions of Mr. Dan, do you want to make him22

available for cross examination now?23

CHAIRPERSON GRIFFIS:  Do you have one24

other witness?25
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MR. KEYS:  Yes, potentially, one other1

witness.2

CHAIRPERSON GRIFFIS:  Okay.  Yes, let's go3

ahead with questions at this point.  Does the Board4

have any further questions?5

BOARD MEMBER ETHERLY:  I don't have any6

questions, Mr. Chair.  I'll just note I think a very7

important point you made.  The history was somewhat8

helpful, but just from my perspective, I definitely9

won't benefit from a whole lot of cross examination on10

the trellis question, in light of the history.  I11

mean, once again, the history was helpful in terms of12

laying out some of the context, but just in terms of13

kind of still -- I'm still waiting for the pop.  I'm14

still trying to get to kind of the payoff here.  So15

just more or less as a guide for cross examination,16

I'm not feeling the excitement on this part of where17

we are.  Thank you.  For what that's worth.18

CHAIRPERSON GRIFFIS:  Well noted.  Very19

well.  If there's no other questions from the Board,20

let's move ahead to cross examination.  Questions?21

MS. HORVITZ:  Thank you.  Mr. Dan, just to22

-- very, very briefly.  So when was the first date23

that you learned that there was a potential lot24

occupancy problem with the lot?25
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MR. DAN:  According to my notes, it was --1

CHAIRPERSON GRIFFIS:  You need the2

microphone on.3

MR. DAN:  Let me make sure.  Thank you.4

I keep forgetting.  Everything is automatic nowadays.5

I believe that we found out some time in mid October6

and that's what delayed our getting our final permit.7

You have to go back in and discuss with Faye what this8

meant and what we had to do.9

MS. HORVITZ:  Okay.  And when did you10

actually file for a petition for special exception?11

MR. DAN:  The petition for special12

extension -- exception was filed after -- in February13

after you indicated that you were going to challenge14

our building permit.  We went back and talked to Mr.15

Bello and after talking to Mr. Bello, we, at that16

time, at some time towards mid or late February, we17

said we were going to file for the special exemption.18

But, as I said, it took us a while to collect all the19

material.20

We went to DCRA and requested all the21

neighbor's addresses and that took a couple of weeks22

to get to us.  They couldn't find our plot, as I23

understand, you know.  He sent out, even delivered our24

plot, because the District had misplaced that.  So it25
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took us a while to get all the information necessary.1

MS. HORVITZ:  In fact, it was filed in2

late March.  Is that not correct?3

MR. DAN:  It was filed on March 21st, yes.4

MS. HORVITZ:  Okay.  So you learned about5

the special exception problem in mid October and you6

filed for special exception before this Board in late7

March.  Is that correct?8

MR. DAN:  The reason we did that, as we9

say, we had a valid permit.10

MS. HORVITZ:  Okay.  11

MR. DAN:  We didn't need to file.12

MS. HORVITZ:  Okay.  Now, when was the13

original house built that you are renovating?14

MR. DAN:  I'm not sure when that house was15

built.  The records that were sent --16

CHAIRPERSON GRIFFIS:  Okay.  We're going17

to keep short questions, short answers.  If you don't18

know the answer to the question, you don't know.19

MR. DAN:  I don't know the answer.20

CHAIRPERSON GRIFFIS:  Okay.  Next21

question.22

MS. HORVITZ:  Okay.  23

MR. DAN:  I believe it was 1900, but I24

don't know.25
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MS. HORVITZ:  Okay.  So it was built1

before 1958?2

MR. DAN:  Yes, it was.3

MS. HORVITZ:  Okay.  And you mentioned the4

height of the building.  From where did you begin5

measuring the height if the building is below grade?6

MR. DAN:  From grade.7

MS. HORVITZ:  Okay.  8

CHAIRPERSON GRIFFIS:  Where did you get9

the grade?10

MR. DAN:  Where did I get the grade?11

CHAIRPERSON GRIFFIS:  Yes.  Where is the12

measuring point of this building?13

MR. DAN:  The grade is -- I'm not sure.14

My daughter did the measuring.  My daughter was the15

architect.16

CHAIRPERSON GRIFFIS:  Okay.  17

MR. DAN:  I don't know where she measured18

it from.19

MS. HORVITZ:  Okay.  So what is your20

understanding of the height of the building?21

MR. DAN:  There is an axonometric that was22

given as an exhibit.  The height shows 17 feet.23

MS. HORVITZ:  I'm talking about the new24

structure.25



72

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. DAN:  About the new structure?  Let me1

get the data.  Just a minute.  I have it.  I just2

can't find it.  It should be on one of these pages.3

Where is it?  No, that's not showing.  Here it is.4

The height of the new building with the 30 inch5

parapet required for the firewall is 33 feet.6

MS. HORVITZ:  And that's from grade level?7

MR. DAN:  That is from that particular8

corner, yes.9

MS. HORVITZ:  And how --10

MR. DAN:  That's what the axonometric11

shows.12

MS. HORVITZ:  And how much below grade13

does it go?14

MR. DAN:  How much below grade does the --15

does the house have a basement?  Is that the question?16

How much does it go below grade?17

MS. HORVITZ:  In the front.18

MR. DAN:  In the front, it goes about 219

feet.  I would imagine 2 or 3 feet.20

MS. HORVITZ:  Okay.  Now, the side on21

which Mr. Schmidt is located, which is what the south22

side?  Is that correct?23

MR. DAN:  That's correct.24

MS. HORVITZ:  Okay.  The side lot on that25
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side is how big on your property?1

MR. DAN:  It varies.  The house isn't2

straight, so it varies anywhere from 2 plus feet to 23

plus some more feet.  Between 2 and 3 feet.4

MS. HORVITZ:  Okay.  And do you have5

windows that are facing into that 2 to 2 plus foot6

area?7

MR. DAN:  No.8

MS. HORVITZ:  Do you have windows that are9

a little bit behind that?10

MR. DAN:  But the windows are in the new11

addition.12

MS. HORVITZ:  Okay.  And are you planning13

on allowing access along that side to an entrance on14

that side of the property?15

MR. DAN:  Right now, there is a gate16

there.  We weren't planning on taking it away, no.17

MS. HORVITZ:  But you actually have a18

basement door that comes up on that side.  Is that19

correct?20

MR. DAN:  The basement door opens to the21

back, right.22

MS. HORVITZ:  Right.  The back or the23

side?24

MR. DAN:  It's an existing.  Well, it25
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opens towards the back.  It's on the side of the1

house, yes.2

MS. HORVITZ:  Okay.  3

MR. DAN:  It's an existing basement door,4

so it has to be on the side.5

MS. HORVITZ:  Now, you did, in fact, build6

on top of the existing structure where it was only 2.57

feet wide side lot.  Isn't that correct?8

MR. DAN:  That's correct.9

MS. HORVITZ:  So you were expanding the10

nonconforming side lot.  Is that your understanding?11

MR. DAN:  That is my understanding.  And12

may I elaborate on that?  That is my understanding and13

the reason that again is allowed is because the14

trellis eliminated the side yard and there was no15

longer a nonconforming side yard.16

MS. HORVITZ:  Okay.  So part of your17

relief here is to allow a structure to go higher, 2.518

feet from the property line.  Is that correct?19

MR. DAN:  That's correct.20

MS. HORVITZ:  All right.  And how high are21

you going at that location?22

MR. DAN:  28 feet.23

MS. HORVITZ:  So you're going 28 feet24

high, 2.5 feet from the south side of the lot line?25
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MR. DAN:  Yes.1

MS. HORVITZ:  Okay.  Now, you talked about2

Mr. Schmidt.  Did you initially get his permission to3

attach a trellis?4

MR. DAN:  May I ask my partner to talk?5

She did the talking to Mr. Schmidt.6

MS. HORVITZ:  Well, let me -- I know that7

there is not much tolerance for this issue, so let me8

just ask bottom line.  Did you ever pay him any money9

to get his consent?10

MR. DAN:  No, absolutely not.11

MS. HORVITZ:  Okay.  Did you get his12

consent in writing?13

MR. DAN:  No.14

MS. HORVITZ:  Okay.  And then he15

subsequently opposed this application.  Isn't that16

correct?17

MR. DAN:  Apparently, he was concerned18

about snow sliding from our roof onto his roof and he19

opposed -- he talked against it.  And then I talked to20

him and I told him that the roof is practically flat.21

It's 1 inch per every 12 inch slope.  We're going to22

have a very large gutter and I told him that there was23

no way that snow was going to avalanche from that kind24

of a roof.25



76

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. HORVITZ:  All right.  I would like to1

direct your attention to what was submitted as the2

second photograph today, which is the one with the3

station wagon.4

CHAIRPERSON GRIFFIS:  Right.5

MS. HORVITZ:  Okay.  6

CHAIRPERSON GRIFFIS:  We'll call it the7

SUV.8

MS. HORVITZ:  Now, first of all, am I9

correct that the -- your property is the one that's10

the furthest to the right on this photograph.  Is that11

correct?12

MR. DAN:  That is correct.  The brick, the13

one with the brick house, yes, that's ours.14

MS. HORVITZ:  Okay.  And Mr. Schmidt was15

concerned, according to your testimony, as to this16

overhang roof.  Is that what you're talking about that17

we can see there?18

MR. DAN:  That's correct.  That's correct.19

MS. HORVITZ:  Now, does that go into the20

2.5 foot side lot?  I mean, does that go closer to the21

side property line than 2.5 feet?22

MR. DAN:  It goes above the nonconforming23

side yard, above about a foot above the nonconforming24

side yard.25
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MS. HORVITZ:  So within about a foot and1

a half of the lot line?  Is that correct?2

MR. DAN:  Yes.3

MS. HORVITZ:  Okay.  Now, does your plan4

for this property also include a deck in the back?5

MR. DAN:  No.6

MS. HORVITZ:  It doesn't?7

MR. DAN:  There was a deck drawn on the8

plans.  We don't intend to have a deck.  We intend to9

have stairs going down.10

MS. HORVITZ:  Okay.  Have you modified11

your plans to clarify that point?12

MR. DAN:  I don't believe that is a13

requirement.14

MS. HORVITZ:  Okay.  But it's not your15

intention.  You're not seeking permission, at this16

point, to build a deck?17

MR. DAN:  No.18

MS. HORVITZ:  Okay.  And what kind of19

siding are you planning on using on my client's20

property to the north, Ms. Stancioff's property?21

MR. DAN:  It's the same siding we used on22

the other two sides and that's concrete siding.23

MS. HORVITZ:  Concrete.  Okay.  Now, are24

you disputing the fact that there is going to be a25
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shadow cast upon Ms. Stancioff's yard and house, based1

on this building?2

MR. DAN:  Okay.  I haven't talked about3

that.  May we defer that to the shadow discussion?4

MS. HORVITZ:  Well, I just would like to5

know what your -- whether there is a dispute as to the6

fact that there is going to be adverse repercussions7

associated with this construction.8

CHAIRPERSON GRIFFIS:  I'm not sure he got9

into the testimony of that for cross examination.10

MS. HORVITZ:  Okay.  All right.  Well, I11

can wait and deal with the next witness.12

CHAIRPERSON GRIFFIS:  Yes, let's do that.13

MS. HORVITZ:  If I could have a moment and14

ask Mr. Robelus if he has any further questions?15

CHAIRPERSON GRIFFIS:  Please, take your16

time.17

MS. HORVITZ:  Okay.  I would like to18

direct the witness' attention to a photograph that was19

an exhibit to our opposition.  I'm assuming that you20

have that available.21

CHAIRPERSON GRIFFIS:  Sure.22

MS. HORVITZ:  Our filing.23

CHAIRPERSON GRIFFIS:  What does it go to?24

MS. HORVITZ:  Excuse me?25
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CHAIRPERSON GRIFFIS:  What's the question?1

MS. HORVITZ:  Oh, I'm going to ask him2

whether this is the view from the alley of this3

property.4

CHAIRPERSON GRIFFIS:  This is the view5

from the alley?6

MS. HORVITZ:  Of his construction.  It is7

the view from the alley.8

CHAIRPERSON GRIFFIS:  Okay.  Why don't we9

go to a definitive question?10

MS. HORVITZ:  Okay.  11

CHAIRPERSON GRIFFIS:  He doesn't need to12

document it into evidence.13

MS. HORVITZ:  Okay.  Okay.  14

CHAIRPERSON GRIFFIS:  You give part of15

your presentation.16

MS. HORVITZ:  Okay.  Well, you do -- I17

just wanted to confirm that our opposition has been18

marked as part of the record.  Is that correct?19

CHAIRPERSON GRIFFIS:  Wow, what's the date20

on it?  I don't have any.  Oh, you have tabs.  I don't21

have tabs on mine, maybe that's why I didn't see it.22

Okay.  It seems to me it's Exhibit No. 27, if I'm not23

mistaken, the 20 May 2005?24

MS. HORVITZ:  Yes, yes.25
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CHAIRPERSON GRIFFIS:  Okay.1

MS. HORVITZ:  Okay.2

CHAIRPERSON GRIFFIS:  Absolutely.3

MS. HORVITZ:  All right.  4

CHAIRPERSON GRIFFIS:  Right.  Okay.  Good.5

MS. HORVITZ:  I think that's it.  Thank6

you.7

CHAIRPERSON GRIFFIS:  Excellent.  Thank8

you very much.  Any follow-up questions from the9

Board?  Mr. Keys, any redirect?10

MR. KEYS:  I'm sorry.  Did I miss that she11

was going to talk to Mr. Robelus about any questions12

that he had?13

CHAIRPERSON GRIFFIS:  Oh, were you going14

to take a moment?15

MS. HORVITZ:  We're good.16

CHAIRPERSON GRIFFIS:  You're all set?17

MS. HORVITZ:  Yes.18

CHAIRPERSON GRIFFIS:  Okay.  19

MR. KEYS:  All right.  I would like to20

call Mr. Angel Clarens.21

CHAIRPERSON GRIFFIS:  Excellent.  We're22

going to take two minutes.  We need a technical break23

here and then we'll be back as soon as the recorder is24

ready to roll and then we'll get into the new witness.25
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(Whereupon, at 4:40 p.m. a recess until1

4:55 p.m.)2

CHAIRPERSON GRIFFIS:  All right.  Ready?3

MR. KEYS:  Yes, Mr. Chairman, I am.  As a4

prelude to introducing Mr. Clarens, I would like to5

submit for the Board's consideration Mr. Clarens' CV,6

because I would like to have Mr. Clarens accepted as7

an expert in the field of architecture.  Mr. Clarens8

is going to talk about the building impacts on the9

adjacent property.10

CHAIRPERSON GRIFFIS:  Okay.  Is that in or11

you're going to submit it now?  We've got to wait for12

copies.  Do you have any additional copies?13

MR. KEYS:  I provided those to the14

opposing parties.15

CHAIRPERSON GRIFFIS:  Okay.  Well, that16

will give us time to get a little more light in the17

room, too, while we're at it.18

MR. KEYS:  Should we move those closer to19

you?20

CHAIRPERSON GRIFFIS:  Actually, this is21

fine.  No, actually, why don't we move them out,22

because we can't really see them when they get too23

close.  And then if you want to move them closer to24

the table, so if you're going to use them, you can be25
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on a microphone and you can just sit.  I think that's1

the way to go or you can use that one, that's fine.2

I had no idea the wall was so close.3

Well, certainly, we could do something4

with this time, couldn't we?  Do you know any new5

jokes, Mr. Etherly?  How about are there any concerns6

for the parties in opposition regarding the proffered7

expert witness?  Any questions you would like to8

present, at this point?  Spectacular.9

MS. HORVITZ:  I would have a few voir dire10

questions, as to his expertise.  Is that what you had11

in mind?12

CHAIRPERSON GRIFFIS:  Pardon me?13

MS. HORVITZ:  I would -- I might have a14

few voir dire questions, as to his expertise.15

CHAIRPERSON GRIFFIS:  Yes, absolutely.16

Let's do it.17

MS. HORVITZ:  Good.  Is that okay with18

you?  Okay.  Mr. Clarens, you are presently licensed19

in several jurisdictions.  Is that correct?20

MR. CLARENS:  That's correct.21

MS. HORVITZ:  Okay.  And when were you22

first licensed in the District of Columbia?23

MR. CLARENS:  In 1973.24

MS. HORVITZ:  1973.  Now, your educational25
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background, what was your undergraduate degree in?1

MR. CLARENS:  Bachelor of Architecture.2

MS. HORVITZ:  And your graduate studies?3

MR. CLARENS:  Is a diploma from the4

L'Ecole Speciale D'Architecture.5

MS. HORVITZ:  Okay.  Are you a civil6

engineer?7

MR. CLARENS:  No.8

MS. HORVITZ:  Okay.  Are you -- do you9

have any other licenses other than a license in10

architecture?11

MR. CLARENS:  No.12

MS. HORVITZ:  Okay.  Are you a member of--13

presently a member of Professional Associations for14

Architecture?15

MR. CLARENS:  Yep.16

MS. HORVITZ:  Okay.  Have you ever been17

suspended or reprimanded in connection with those18

Professional Associations?19

MR. CLARENS:  No.20

MS. HORVITZ:  Has your license ever been21

revoked or suspended?22

MR. CLARENS:  No.23

MS. HORVITZ:  Okay.  Are you presently24

practicing architecture full-time?25
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MR. CLARENS:  Yes.1

MS. HORVITZ:  Okay.  And how much of your2

time is devoted to properties in the District of3

Columbia?4

MR. CLARENS:  Probably 60 percent of my5

practice, if not maybe 70 percent is in the District6

of Columbia.7

MS. HORVITZ:  Okay.  And how much of that8

is residential structures?9

MR. CLARENS:  Maybe 80, 85 percent.10

MS. HORVITZ:  Okay.  Are you retained by11

homeowners who are doing renovations or developers?12

MR. CLARENS:  Both.13

MS. HORVITZ:  Okay.14

CHAIRPERSON GRIFFIS:  Last question.15

MS. HORVITZ:  I don't have any objection16

to his designation as an expert.17

CHAIRPERSON GRIFFIS:  Indeed.18

MS. HORVITZ:  In the limited area of19

architecture.20

CHAIRPERSON GRIFFIS:  Good.  And that's21

always been offered as an expert in architecture and22

architectural design.  Any questions from the Board?23

VICE CHAIR MILLER:  No, like I said, I24

think she has asked some very good questions, so I25
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don't have any further ones.1

CHAIRPERSON GRIFFIS:  Very well.  Hardest2

hitting questions we have had.  See you got to get3

this paperwork in any faster, then we won't have so4

much time to kill.  I don't have any difficulty in5

establishing Mr. Clarens.  Mr. Clarens, you have6

presented before the Board before.  Were you ever7

established as an expert witness?8

MR. CLARENS:  I believe I have, sir.9

CHAIRPERSON GRIFFIS:  I think so, too.  I10

don't recall directly which case it was, but I believe11

that was.  Very well.  Let's move ahead, Mr. Clarens.12

MR. KEYS:  Mr. Clarens, would you, please,13

introduce yourself, explain your connection to the14

project and then proceed with your testimony?15

MR. CLARENS:  Yes, very briefly, my name16

is Angel Clarens.  I live at 4320 Klingle Street,17

N.W., Washington, D.C.  I'm a personal friend of the18

two owners of the property and they have asked me to19

advise them and consult with them after the situation20

they are presently in arose.21

CHAIRPERSON GRIFFIS:  So you're not the22

designer of the addition to this house?  Is that23

correct?24

MR. CLARENS:  That is correct.  Do you25
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want me to start?1

MR. KEYS:  Yes.2

MR. CLARENS:  Okay.  Is this on?3

CHAIRPERSON GRIFFIS:  I think so.4

MR. CLARENS:  It's on?  Can you hear me?5

Okay.  Good afternoon, Mr. Chairman, Members of the6

Board.7

CHAIRPERSON GRIFFIS:  Yes, keep the mike8

close to your mouth.9

MR. CLARENS:  Okay.10

CHAIRPERSON GRIFFIS:  Then we'll get you11

on.12

MR. CLARENS:  How about now?13

CHAIRPERSON GRIFFIS:  That's good.  We14

gotcha.15

MR. CLARENS:  Okay.  Let me try to address16

the issues under 223, which is what is before the17

Board, and go down the list and address them as best18

as I can one by one.  The Board has the authority to19

grant this relief under 223, which was created, I'm20

not exactly sure about the date, but around in the mid21

1990s, maybe late 1990s in response to many situations22

in the city that had issues that were -- that did not23

quite meet the criteria for a variance, and yet the24

Board felt that in many cases should have been25
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granted.1

In this particular case, the Board needs2

to make findings or needs to find that the -- what is3

proposed does not affect adversely adjacent properties4

in three areas.  The first one is the light and air5

available to neighboring properties.  The second one6

is the privacy of use and enjoyment of neighboring7

properties.  And finally that the addition together8

with the original building, as viewed from the street,9

alley or other public way, does not substantially10

visually intrude upon the character, scale and pattern11

of houses along the subject street frontage.12

So let me first address the first one,13

which is perhaps the most difficult.  What is before14

the Board is trying to assess whether what is being15

presented as the special exception substantially16

adversely impacts the neighboring property in both the17

south and to the north or perhaps even further to the18

north and to the south of the property.19

To do that, the Board needs to have an20

idea of what would be the affect on these properties21

if a matter-of-right development was going on on that22

property.  It is the gap between the matter-of-right23

development and what is being proposed that24

establishes the judgment of the Board as to whether25
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this is, in fact, substantial adverse impact or not.1

So we need to look at what could be done2

on this property, a matter-of-right, look at what the3

affect would do -- affect would have on the other4

properties and then look at what is being proposed and5

make a judgment as to whether this is, in fact,6

adverse impact.  So we prepared for occasions that you7

have in the presentation that was given to you and the8

submittal that was given to you.9

And let me start with, well, let me start10

with what is actually there now, which is, in fact, a11

very small house or what was there before the addition12

began.13

CHAIRPERSON GRIFFIS:  I'm sorry.  Can --14

MR. CLARENS:  It was a very small house.15

CHAIRPERSON GRIFFIS:  I'm going to16

interrupt you a little bit.  We're just going to turn17

a little bit, so that everyone can see what you are18

talking about, so we don't have questions.19

MR. CLARENS:  Sure.20

CHAIRPERSON GRIFFIS:  There.  That's good.21

And feel free to move chairs around if you can't --22

good.  You have it in front of you.  Okay.  Perfect.23

VICE CHAIR MILLER:  Mr. Chairman?24

MR. CLARENS:  The diagram --25
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VICE CHAIR MILLER:  Excuse me.  Is this1

attached to one of our exhibits?2

CHAIRPERSON GRIFFIS:  Yes.3

VICE CHAIR MILLER:  For the record, what4

exhibit is it attached to, what you are showing us5

there?6

MR. KEYS:  This is attached to the Office7

of Planning report.8

CHAIRPERSON GRIFFIS:  Exhibit 30.9

VICE CHAIR MILLER:  Thank you.10

MR. KEYS:  Do you want the exhibit number?11

CHAIRPERSON GRIFFIS:  It's Exhibit 30.12

VICE CHAIR MILLER:  Got it.  Thank you.13

MR. CLARENS:  Okay.  Are we set?14

CHAIRPERSON GRIFFIS:  Ready to roll.15

MR. CLARENS:  Okay.  The diagrams show16

three times of day in three different or four17

different times of the year.  The two solstice, the18

solstice of winter, the solstice of summer and then19

the two equinoxes of spring and autumn.  And they20

start with the December 21st, the solstice of winter,21

the winter solstice, where the sun is lowest on the22

sky and where the shadow, in fact, would be greatest.23

It moves to the equinoxes and then it moves to the24

summer solstice, where the sun is the highest in the25
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sky and the shadows cast by any building would be1

minimized.2

The shadows illustrate that at 10:00 a.m.3

in the morning, there are shadows and we're talking4

about the existing house prior to any kind of work5

being done to it.  The house did cast shadows at 10:006

in the morning on December 21st on to the property,7

both the property at the side yard of the property to8

the north as well as part of the backyard of the9

property to the north.10

The second line that you see outlined here11

is the shadows which would be cast by the property to12

the north of the property in question onto the13

property further north.  And to the other set of lines14

that you see in here would represent the shadows cast15

by the building on the south of the property in16

question, which extend onto this property, the17

property of the subject application as well as to the18

property to the north as indicated in the drawings.19

This is at 10:00 a.m. in the morning in December where20

the sun is the lowest in the sky.21

You can see how by 1:00 p.m. the shadows22

have shifted and the house to the north is casting23

significant shadows onto the north, as well as the24

house to the south is casting shadows.  And then the25
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same thing happens at 4:00 p.m. where the sun now1

moves around, and at that point, you can see how this2

property is casting shadows on that.  This one is3

casting shadows only on the nonconforming side yard of4

the property to the north.  And then the property to5

the north is casting shadows on the neighbor to the6

north of that as well as to the house to the north of7

that, which are not shown, but are immediately up from8

the diagram.9

As we move down into the equinoxes,10

September 21st and March 21st, we see how the sun has11

changed and shifted and it moves to the different12

locations.  At this point, there is very little impact13

by the original house onto any properties.  And by the14

time it gets to summer, the impact is almost minimal.15

In the afternoon at 4:00 p.m., all the shadows are --16

the sun has actually moved all the way to the west and17

all the shadows are then to the east of the property18

with no impact on the property to the north.19

Now, going back to the premise that I20

presented to the Board that the Board needs to find21

that there is no substantial adverse impact by the22

granting of the relief that is being seeked, I present23

to the Board that in order to do that, they need to24

look at what could be a matter-of-right development25
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and what the adverse impact could be or what the1

impact on neighboring properties would be as a result2

of a matter-of-right development.3

And I present to the Board two possible4

scenarios of matter-of-right development.  In one5

case, the property is developed as a row house going6

from property line to property line.  The definition7

of a row house in the regulations is that it should8

have no side yard and, therefore, a row house covering9

60 percent of the lot is presented in this board.  And10

it shows the impact of such a development going 4011

feet high, going 20 feet across and going back as much12

as the 60 percent allowed by law.13

So we have then a matter, we have a14

situation in December where the sun is the lowest in15

the sky where it is clearly that the shadow would16

project from such a building onto not only the17

property immediately to the north, but also to the18

property further to the north.  And so it happens also19

in December for this development here and at 4:00 p.m.20

in this situation in here.  Although, at that point,21

the sun has shifted and the basic development will22

then impact the property relatively in a small manner.23

The same thing can be followed by what24

would happen then in September and March and then in25
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June when the sun is highest in the sky and you would1

notice that except in the morning at 10:00 in the2

morning where in the summer half of the yard is in3

shadow by the time it gets to 1:00 p.m. a very small4

portion of the garden is in shadow.  And by 4:00 p.m.5

in the afternoon, at this time of the year, the6

shadows have moved to the east as a result of the sun7

moving to the west.8

The second matter-of-right development9

would be a strict interpretation of the regulations10

thinking of this as a detached house and what is very11

strict reading of the regulations would allow.  It is12

a ridiculously development, but nevertheless it would13

be a matter-of-right development.  And that would be14

coming in on both sides of the property 8 feet.  You15

have a 20 foot property.  You allow 8 foot side yard16

on one side, 8 foot side yard on the other side and17

you end up with a 4 foot addition.18

It's, obviously, not a viable solution,19

but it's an allowable solution.  If somebody could20

figure out how to live in a 4 foot space that would be21

-- it's an allowable solution and it would project all22

the way back here to 20 feet, because it would occupy23

less than a 40 percent lot occupancy and it would go24

all the way to 20 feet.  And it could be as far as --25
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so it's a hypothetical solution that I'm not1

presenting as a viable solution.  I'm presenting as a2

hypothetical possibility.3

And we see the shadows then cast by such4

a building onto the north and at the different times5

of the year in the different positions of the sun.6

And I present this too as a way of saying well, we7

need to make adjustments.  What is the adverse impact8

of this addition?  If we build matter-of-right either9

here or here, this is what would happen.  And there10

would be no questions before the Board.  It would be11

a matter-of-right development.12

So then we come back to what, in fact, has13

been done.  And we see these diagrams of the proposed14

addition to the house.  And we see the diagrams and it15

is for the Board to make a comparison between these16

diagrams shown in here and these diagrams shown in17

there and shown in there.  And I present to the Board18

that what has been added is -- creates less of an19

impact on the house that either of those two matter-20

of-right developments.  This matter-of-right21

development would create a higher level of shadows22

onto the property than what, in fact, has been23

proposed.24

So the purpose then of this diagram then25
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is to show that the light and air available to1

neighboring properties shall not be unduly affected2

and the key word is unduly.  What is unduly?  Well, if3

these are matter-of-right, then they would be duly4

effects on the neighboring properties.  They will be5

allowed effects on the neighboring property.  The6

granting of this relief does not increase the adverse7

impact that matter-of-right development would do.  Oh,8

microphone.  Sorry.  So that's responding to Issue A,9

to Item A of 223.2.10

Under 223.2(b), the privacy and use and11

enjoyment of neighboring properties shall not be12

unduly compromised.  Once again, the unduly is what13

needs to be assessed and, in addition to that, I would14

note that there are no windows on the face, on the15

wall for many reasons, a lot of it because it's not16

allowed, but there's no windows on the north face of17

this property, so that the issue of privacy of use is18

not an issue as a result of the addition as being19

proposed.20

And the final item is that the addition,21

together with the original building as viewed from the22

street, alley and other public ways shall not23

substantially visually intrude upon the character,24

scale and pattern of houses.  I think that the25
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testimony of Mr. Dan showed a number and a variety of1

houses both in style, in size, in bulk, in height in2

the neighborhood that makes this house if not3

immediately -- if not similar to the immediate houses,4

definitely similar in bulk and size to other houses in5

the neighborhood.6

That is the gist of my presentation to7

you.  I would gladly answer questions or hear8

questions from Mr. Keys if you feel that I have left9

something out.10

CHAIRPERSON GRIFFIS:  Good.  Mr. Keys?11

MR. KEYS:  Yes.  Mr. Clarens, looking at12

the drawings of the shadows for both the existing13

house and the proposed house, first with the existing14

house, your testimony is that under existing15

conditions, existing meaning prior to the16

construction --17

MR. CLARENS:  All right.18

MR. KEYS:  -- the shadow cast by the house19

at 1810 35th Street --20

MR. CLARENS:  This house.21

MR. KEYS:  -- impacted the rear yard and22

the house located at 1814 35th Street?23

MR. CLARENS:  That is correct.24

MR. KEYS:  On the worst day of the year,25
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the shortest day of the year?1

MR. CLARENS:  On the -- that's correct.2

On the shortest day of the year, the shadows cast by3

the house to the south of the property in question has4

a height of 20 feet at this point, 22 feet at this5

point, and the shadow was cast all the way across to6

the property north of the property in question.7

MR. KEYS:  Thank you.  And going to the8

proposed house development, as you look at the shadows9

that are projected and shown in the dark ink, there10

are lines running parallel at the left hand edge of11

those.  Could you explain what those lines signify?12

MR. CLARENS:  Well, the first line, the13

one furthest to the right, indicates the shadows as14

they would have been cast if the addition had been15

limited to the 40 percent lot occupancy.  The next16

line indicates what the shadows would be if the17

addition had been extended to 42 percent of the lot,18

which is within the margin of relief that the Zoning19

Administrator is allowed to grant without coming to20

the Board.  And the last line is the shadow cast by21

the project as designed and built.22

MR. KEYS:  Mr. Clarens, do you have a23

conclusion as to whether the increment of shadow as it24

affects 1814 35th Street unduly affects that property?25
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And that's the increment that's produced by the1

variance with the addition.2

MR. CLARENS:  Well, the -- to me I think3

it is clear in these graphs that the extent of the4

shadows cast by the addition as designed and built or5

partially built are no greater than the impact that6

matter-of-right development of this property would7

have created.8

MR. KEYS:  Does 1814 receive sunlight9

during what we think of as the growing season, that is10

the spring months, the summer months, the early fall11

months?12

MR. CLARENS:  Yes.13

MR. KEYS:  Could you speak with reference14

to that seasonal variation?15

MR. CLARENS:  Yes.  We can see in these16

two graphs which shows from September to March, from17

March to September, from March to September, that in18

the mornings, at 10:00 in the morning there is no19

doubt that, approximately, 75 percent of the backyard20

of the property to the north are in shadow from the21

addition as designed and built, that by 1:00 in the22

afternoon that has been reduced to, approximately,23

maybe less than 30 percent, maybe 25 percent of the24

backyard, maybe 30 percent of the backyard.  And by25
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4:00 in the afternoon, only a sliver, a triangle of1

space to the southeast part of the backyard would be2

in shadow by the addition as designed.3

MR. KEYS:  And on the longest day of the4

year?5

MR. CLARENS:  And the longest day of the6

year, in the longest day of the year and in the days7

surrounding, weeks around it, the shadows are reduced8

to about maybe one half of maybe -- I don't know,9

probably 40 percent of the backyard are affected in10

the morning.  This gets reduced to maybe 10 percent of11

the backyard in the afternoon and it has zero impact12

by 3:00, 4:00, 5:00 in the afternoon.13

MR. KEYS:  Thank you, Mr. Clarens.14

CHAIRPERSON GRIFFIS:  Very well.  We don't15

have the second board in the record, as far as I16

understand, which is your proposed row house and by17

right.  Submit it to us.  So we'll need that into the18

record.19

MR. CLARENS:  I thought I had submitted20

all that.21

CHAIRPERSON GRIFFIS:  I don't see them22

unless anyone else does.  And just to be clear, those23

are -- well, do we have any other questions on that24

Shadow Study?25
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BOARD MEMBER MANN:  Yes.  It appears that1

-- oh, go ahead.2

BOARD MEMBER ETHERLY:  I'll defer to my3

colleague, Mr. Mann.4

CHAIRPERSON GRIFFIS:  Mr. Mann?5

BOARD MEMBER MANN:  Okay.  A couple of6

questions.  I want to make sure that I understand your7

conclusions correctly.8

MR. CLARENS:  Yes.9

BOARD MEMBER MANN:  Are you saying that10

anything that is built as a matter-of-right is not11

capable of unduly affecting light and air?12

MR. CLARENS:  I'm saying that a matter-of-13

right development would have an impact like any14

development would have --15

CHAIRPERSON GRIFFIS:  Can you put the mike16

closer?17

MR. CLARENS:  -- an impact on neighboring18

properties, any development of the property, and19

obviously no development of the property has no20

impact.  So any development would create some impact.21

My position is that the Board needs to find that the22

granting of the special exception does not constitute23

an unduly increase in adverse impact.24

And in order to do that, the Board needs25
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to assess what could happen if this was developed as1

a matter-of-right and if the difference between what2

is being asked and what could be developed as a3

matter-of-right is either very similar, less or not4

unduly higher, then the Board may grant the variance5

after making such a finding.6

BOARD MEMBER MANN:  Okay.  I guess what --7

maybe I was trying to draw more from it than you were8

presenting.  It seemed to me that you were presenting9

some sort of measurement where beyond anything --10

where anything that was built beyond matter-of-right11

could somehow be measured like there was some tipping12

plant when it was unduly affecting light and air.13

MR. CLARENS:  No, that is a judgment call14

that the Board -- that is what the Board is there to15

do, is to make that call, to make that judgment as to16

whether what is being presented, what is being asked,17

the relief that is being asked.  This is only dealing18

-- you realize that the special exception is trying to19

solve a number of issues, such as the nonconforming20

side yard, such as the extension of the south side21

above the first floor to the second and the third22

level on the side of the side yard, such as the lot23

occupancy issues.24

All of these are part of it, but none of25
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these are -- have a direct impact on what the1

regulations say.  The regulation basically asks you to2

determine whether the addition as presented or the3

special exception as presented would create unduly4

adverse impact on the neighbors.  And my position, my5

reconstruction that I'm making to you, is that you6

need to look at that in relationship to what could7

happen as a matter-of-right.  If it can happen as a8

matter-of-right, then the granting of the special9

exception does not unduly adversely impact the10

neighbors.11

CHAIRPERSON GRIFFIS:  So you're saying we12

need to look at the incremental impact beyond the13

matter-of-right?14

MR. CLARENS:  That is my position.  That's15

what I'm presenting to the Board.  That's the argument16

that I'm making to the Board.17

CHAIRPERSON GRIFFIS:  Follow-up, Mr. Mann?18

BOARD MEMBER MANN:  No.  I believe that19

answers my question.  Thank you.20

CHAIRPERSON GRIFFIS:  Okay.  Mr. Etherly?21

BOARD MEMBER ETHERLY:  Thank you very22

much, Mr. Chair.  So I would anticipate that we would23

have a little bit of discussion on this issue when we24

get to the Office of Planning report, but since we're25
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going through shadow now, let me just kind of go1

directly to it, Mr. Clarens.2

MR. CLARENS:  Sure.3

BOARD MEMBER ETHERLY:  And that is at page4

4 of the Office of Planning's report.  The report is5

fairly unequivocal about concern not so much from6

shadow, but the way the distinction was kind of parsed7

out was concern about the impact of the utility of the8

use of those rear yards for the neighboring dwellings9

to the north.10

Based on your presentation and based on11

the Shadow Study, would you have any comment on the12

impact of the shadows as you have laid them out on the13

utility of the use of those backyards, because recall14

the language as it reads in 223.2, is "The addition15

shall not have a substantially adverse effect on the16

use or enjoyment."17

So to an extent, I think the Office of18

Planning's report is perhaps expressing a concern19

about that impact on the utility, which to me goes to20

use of the rear yards.  So could you speak to that a21

little bit?22

MR. CLARENS:  Yes.  And I think it has to23

do with Mr. Keys' question.  It had to do with what24

happens in this, in the proposed house, what happens25
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there and it happens also in the matter-of-right1

development, but it happens in this diagrams and it2

shows, if I can find my glasses --3

BOARD MEMBER ETHERLY:  I would offer you4

my glasses, but my prescription would probably knock5

you out.6

MR. CLARENS:  I'll find them.  They always7

hide.  The -- what it shows in these diagrams is that,8

as I said before in testimony, from March to September9

there is clearly a shadow cast by this property onto10

the property in the morning.  At 10:00 in the morning11

there is shadows on this property, that by -- and this12

is in September.  This is from March and September.13

It improves as it goes towards June and then it14

decreases again as it goes towards September.15

So we are looking at the difference16

between this graph in here and that graph in there17

being a movable shadow that changes from March to June18

and then back to September.  And the point I'm making19

is that by midsummer, just about this time of the20

year, this, the addition, casts a shadow on the21

property immediately to the north that is less than 5022

percent.23

Obviously, what was there, which was a24

highly underdeveloped use of a property according to25
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the regulations, cast very little shadow, that's what1

this is, on the property to the north.  But that2

cannot be the measuring, you know, element that you3

can use, because the fact, obviously, no development4

at all would have no shadow effect.5

So the use of this for whatever gardens6

are used for, which is to be out there to enjoy it, to7

grow plants to have, etcetera, etcetera, gets8

significant sunlight at least in this portion of the9

yard and in all of that portion of the yard from maybe10

somewhere, this you have to extrapolate, somewhere11

between 10:00 in the morning to 4:00 in the afternoon.12

By 4:00 in the afternoon, the sun has13

moved all the way to the west and you have full14

sunlight in the afternoon into -- it's daylight until15

8:30 at night at this time of the year.  And we have--16

as shown in these diagrams, we have full sunlight in17

the backyard of the property, except for that little18

corner, all the way around 4:00.19

BOARD MEMBER ETHERLY:  Okay.  And then20

just --21

MR. CLARENS:  I don't know if that was22

completely clear, but I --23

BOARD MEMBER ETHERLY:  No, that was24

somewhat helpful.  I mean, I think from my25
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perspective, the key component of your argument, as1

you discussed with Mr. Mann, simply is if you look at2

what you can do as a matter-of-right, you're still3

looking at a somewhat similar shadow impact.  So with4

that in mind, as your argument would go if we were to5

accept it, the difference between those two shadows,6

types of shadows that are cast, is de minimis.7

Whether that is viable or not, that's up for our8

discussion and decision.9

One final question then.  Can you or would10

you deny that, as the Office of Planning's report11

suggests, stepping down the current design would12

minimize the extent of the shadows that are presently13

indicated on your Shadow Study, i.e, quite frankly, if14

the design were smaller in scale, you would in turn15

have smaller shadows cast?  Would that be an accurate16

statement?17

MR. CLARENS:  That is always an accurate18

statement.19

BOARD MEMBER ETHERLY:  Okay.20

MR. CLARENS:  No development is better21

than some development.22

BOARD MEMBER ETHERLY:  Okay.  Thank you.23

Thank you, Mr. Chair.24

CHAIRPERSON GRIFFIS:  Good.  Ms. Miller?25
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VICE CHAIR MILLER:  If you don't look at1

this in comparison to what shadows would be cast as a2

matter-of-right structure next door, are you saying3

that there are no adverse impacts from -- I'm not4

saying are you saying that.  Well, would you say that5

there are no adverse impacts from the structure as6

built or are there adverse impacts?  I'm saying forget7

the comparison between what would be allowed, what8

would be cast by a building built as a matter-of-9

right.10

Just looking at this building, which is11

built, are there some adverse impacts on light and12

privacy on neighbors?13

MR. CLARENS:  Yes, absolutely.  There is14

no doubt that any development, any development of this15

size, would cast a shadow and what I'm arguing -- you16

understand what I'm arguing.17

VICE CHAIR MILLER:  I do.  Okay.  And then18

I just want to do a follow-up question.19

MR. CLARENS:  Yes.  You can't hear me?20

Okay.  I will try to remember.21

VICE CHAIR MILLER:  I want to do a follow-22

up question then with Mr. Keys, because it's somewhat23

of a legal construction question, how we read 223.224

and we're dealing with (a), at this point, and it25
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reads "The light and air available to neighboring1

properties shall not be unduly affected" and it gets2

into adverse impacts on that.3

Where does it say or where is there4

authority to say that that's measured by looking at5

what could be built there as a matter-of-right?6

MR. CLARENS:  No, it's nowhere.7

VICE CHAIR MILLER:  Yes.8

MR. CLARENS:  Yes, that's my construction.9

VICE CHAIR MILLER:  That's your10

construction.11

UNIDENTIFIED SPEAKER:  That was a question12

for Mr. Keys?13

VICE CHAIR MILLER:  I am asking Mr. Keys14

as the lawyer.15

MR. CLARENS:  Okay.16

VICE CHAIR MILLER:  As to whether he has--17

MR. CLARENS:  Okay.18

VICE CHAIR MILLER:  -- any authority for19

that interpretation.20

MR. KEYS:  Well, I think it ties back into21

the general standards for special exceptions, 3104.1,22

which talks about adverse impacts on use and23

enjoyment.  And I think Mr. Etherly's question about24

utility gets to that and maybe a relevant question,25
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which may emerge as this case proceeds, is how the1

property next door is used, how the property next door2

is used, the rear yard, the use made of it.3

VICE CHAIR MILLER:  Okay.  But it doesn't4

say as compared to what could be there as a matter-of-5

right.6

MR. KEYS:  That's correct.7

VICE CHAIR MILLER:  Okay.  Thank you.8

CHAIRPERSON GRIFFIS:  Anything else?9

Anything else, Mr. Keys?  Cross?  Let's go to it.  Why10

don't you have a seat and make yourself comfortable?11

MS. HORVITZ:  Mr. Clarens, thank you.12

First, let's look at the bottom right chart, which is13

the by right semi-detached.  Do you see that?14

MR. CLARENS:  Yes.15

MS. HORVITZ:  That you were just16

discussing.  That's if you have a 4 X 4 structure17

projecting into the rear yard.  Is that correct?18

MR. CLARENS:  No.  That's a very strict19

interpretation of the regulations and saying a matter-20

of-right development of a semi-detached house.  If you21

read the regulations and you interpret it in the most22

strictest way, which is not the way the Zoning23

Administrator has been typically interpreting --24

CHAIRPERSON GRIFFIS:  Actually, let me25
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interrupt you.  That would be a detached house if you1

had two 8 foot side yards.2

MR. CLARENS:  Well, no.  If you read the3

regulations, you might find that the way it's written,4

a semi-detached house that is -- and this is not a5

semi-detached house.  You see, that's also part of the6

issue, is the issue of is this a -- this is a wall on7

line property.8

CHAIRPERSON GRIFFIS:  I know, but your9

hypothetical on the rear is more analogous to a10

detached house, because you said there's an 8 foot11

side yard on each side.12

MR. CLARENS:  Yes, but the Board refers to13

the requirements of a house in an R-2 District as the14

regulations controlling development of property when--15

and I don't have the regulations in front of me.  They16

are there, but it would take me a while to find them,17

but it is and that's what I said.  In the most18

strictest way of interpreting the regulations, if it19

is not in the strictest way, then you can build with20

only one side yard, which is what was presented.21

CHAIRPERSON GRIFFIS:  Right.  Okay.  I22

think we're talking about two different issues, but23

let's continue on your questions.24

MS. HORVITZ:  Right.  Why does --25
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CHAIRPERSON GRIFFIS:  But what he has is1

a 4 foot structure.2

MS. HORVITZ:  It's a 4 foot wide structure3

going how far back in the lot?4

MR. CLARENS:  To the required rear yard,5

which is 20 feet.6

MS. HORVITZ:  Okay.  So you have a 4 foot7

wide structure going down the middle of the rear of8

the yard?9

MR. CLARENS:  Correct.10

MS. HORVITZ:  All right.  And have you11

ever designed such a structure?12

MR. CLARENS:  No.  I specifically said13

that it was not a realistic proposal, but it was a14

matter-of-right proposal.  I specifically said that15

nobody could figure out a way, that if somebody could16

figure out a way of living in a 4 foot space --17

CHAIRPERSON GRIFFIS:  Okay.  I think we're18

aware.19

MS. HORVITZ:  Okay.  Now, on the top right20

you have an exhibit that's a row house, which you're21

referring to as a matter-of-right development and you22

discussed that.23

MR. CLARENS:  That is correct.24

MS. HORVITZ:  Okay.  Now, is the structure25
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at 1814 35th Street a row house?1

MR. CLARENS:  The structure, neither of2

the --3

MS. HORVITZ:  I'm sorry, 1812, the subject4

property.  Is the subject property a row house?5

MR. CLARENS:  It is zoned in a row house6

district, a district that allows row houses.7

MS. HORVITZ:  Okay.  But is it presently8

a row house?9

MR. CLARENS:  It is presently, as far as10

I know, not a row house.11

MS. HORVITZ:  Okay.  So when you're12

referring to a matter-of-right development in the top13

right hand corner of 60 percent, that would be?14

MR. CLARENS:  That would be razing the15

existing house as it was and developing as a row house16

going from property line to property line allowing no17

side yards and developing it for 60 percent.  That is18

in the regulations.  That's the definition of a row19

house.20

MS. HORVITZ:  Okay.  But that's not what21

was done here, is it?22

MR. CLARENS:  I presented both cases --23

CHAIRPERSON GRIFFIS:  No, we're clear on24

that.25
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MR. CLARENS:  -- as hypothetical.1

CHAIRPERSON GRIFFIS:  That's hypothetical.2

MS. HORVITZ:  Okay.3

MR. CLARENS:  Hypothetical development.4

CHAIRPERSON GRIFFIS:  Right.5

MR. CLARENS:  To show the --6

CHAIRPERSON GRIFFIS:  Okay.  Next7

question.8

MS. HORVITZ:  Okay.  All right.  Now, you9

mentioned that your studies used a 42 percent figure.10

In the bottom left you did a 43.6 percent lot11

occupancy, a 42 percent lot occupancy and a 4012

percent.  Is that correct?13

MR. CLARENS:  That's correct.  I explained14

what those lines were.15

MS. HORVITZ:  Okay.  And you mentioned16

that the 42 percent you selected, because that's a17

discretionary leeway that the Zoning Administrator18

has.  Is that right?19

MR. CLARENS:  That's correct.20

MS. HORVITZ:  But he didn't exercise that21

discretion in this case, did he?22

MR. CLARENS:  There was no need to23

exercise that discretion, because --24

CHAIRPERSON GRIFFIS:  Right, no.25
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MR. CLARENS:  -- the way it happened was1

43.3.2

MS. HORVITZ:  Okay.3

CHAIRPERSON GRIFFIS:  Yes, that's right.4

MR. CLARENS:  No.5

CHAIRPERSON GRIFFIS:  Okay.6

MS. HORVITZ:  All right.  Now, how much of7

the back of the building is being altered to create8

these shadow studies?  In other words, when you go to9

the existing back line of the building as currently10

built and then you go up to what would be a 40 percent11

lot occupancy house, how many feet are we talking12

about off the back of the building?13

MR. CLARENS:  Oh, I cannot give you14

certainty.  I think that is in the neighborhood of 615

to 7 feet to go from the 43.3 or .7 to 40 percent.16

MS. HORVITZ:  Okay.  So --17

MR. CLARENS:  And maybe 2.5 feet back if18

the Zoning Administrator would grant the 2 percent19

relief.20

MS. HORVITZ:  All right.  But the present21

special exception is asking for a lot occupancy of22

what amount?23

MR. CLARENS:  43.3, .7 or something,24

something in that neighborhood.25
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MS. HORVITZ:  Okay.  So what you're saying1

is that roughly 6, 7, 7.5 feet are at issue in the2

back?3

MR. CLARENS:  Yes.  I'm not sure that it's4

7.5.  I think it's --5

UNIDENTIFIED SPEAKER:  It's 77 feet6

divided by --7

CHAIRPERSON GRIFFIS:  You're going to have8

to be on a microphone if you're going to talk.9

MR. CLARENS:  Well, it is in the10

neighborhood of 7 feet.11

MS. HORVITZ:  Okay.  What is the square12

footage by which this property exceeds the 40 percent13

lot occupancy?14

MR. CLARENS:  I cannot tell you that.  I15

don't know.16

MS. HORVITZ:  Are you aware that the17

Zoning Administrator has found it to be,18

approximately, a 90 square foot overage over the19

permissible lot occupancy?20

MR. CLARENS:  It was -- if I understand21

correctly how this was designed, the footprint of the22

house did not -- the calculation for the lot occupancy23

did not include the area of the nonconforming side24

yard.  It was when this area was noted to be necessary25
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to be added that the 90 foot, 90 square foot,1

additional lot occupancy was then calculated.2

Mr. Dan, in his testimony, testified to3

the fact that that actually is not 90, even though Ms.4

Faye calculated it as 90, that the actual dimension is5

about 77 feet or something like that.6

MS. HORVITZ:  Okay.  I understand that the7

omitted side lot dimensions may be 77 square feet, but8

what is the square footage that is being requested in9

this special exception petition?10

MR. CLARENS:  You would have to ask11

somebody else.  I don't know.12

MS. HORVITZ:  Okay.13

MR. CLARENS:  I don't know the answer to14

that question.15

MS. HORVITZ:  All right.  If the Office of16

Planning said it was say 90 square feet, would you17

differ from that?18

CHAIRPERSON GRIFFIS:  He doesn't know.19

MS. HORVITZ:  Okay.  Now, let's assume for20

purposes of discussion that we're talking about an21

extra 7 feet back of the building for purposes of --22

CHAIRPERSON GRIFFIS:  Could I get23

clarification on your questions?24

MS. HORVITZ:  Yes.25
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CHAIRPERSON GRIFFIS:  Because I'm not sure1

your question was answered or maybe I'm not2

understanding.  You were asking from the existing3

building how far back the addition goes.4

MS. HORVITZ:  No, no.5

CHAIRPERSON GRIFFIS:  You were asking how6

far back the addition extends beyond that which is7

required for relief.8

MS. HORVITZ:  My question was assuming9

that there could have been some structure built --10

CHAIRPERSON GRIFFIS:  Right.11

MS. HORVITZ:  -- that went up to 4012

percent.  Okay?13

CHAIRPERSON GRIFFIS:  Good.  So what14

you're looking at is our Exhibit No. 7 and they have15

a site plan, and that is exactly what they have done,16

is laid out this.  So what you're saying is that the17

shade darker part, which is 6 feet, either I'm tired18

or I'm getting old, 5 and a half inches is the19

extension that you're now requiring?20

MS. HORVITZ:  Right.  Although in my21

opposition I called into question that number.22

CHAIRPERSON GRIFFIS:  Sure, sure.23

MS. HORVITZ:  Because it's a 12 foot wide24

building, addition, that we're talking about and if25
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it's, in fact, a 90 square foot issue here, it would1

be more than 6.5 feet deep.  So my question was, and2

I'm sorry if I was confusing in this, assuming they3

could have gone back on the lot to some point that4

equaled 40 percent lot occupancy --5

CHAIRPERSON GRIFFIS:  Right.6

MS. HORVITZ:  -- how much more are they7

going back to get 43.6 or 43.75 as the case may be?8

CHAIRPERSON GRIFFIS:  Right.9

MS. HORVITZ:  And I would --10

CHAIRPERSON GRIFFIS:  Okay.11

MS. HORVITZ:  That was my question.12

CHAIRPERSON GRIFFIS:  So now your13

questioning is on this additional percentage for 514

percent?15

MS. HORVITZ:  Right.16

MR. CLARENS:  And my answer was that I17

didn't know, but that it's in the neighborhood of18

about 6 to 7 feet.19

MS. HORVITZ:  Okay.  So assuming, let's20

assume it's 7 feet.  This is an extra 7 feet deep into21

the subject property, correct?22

CHAIRPERSON GRIFFIS:  Let's stay off23

dimensions, because he doesn't know dimensions.24

MS. HORVITZ:  Okay.  7 feet deep by 1225
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foot wide.1

CHAIRPERSON GRIFFIS:  Okay.2

MS. HORVITZ:  Is that consistent with your3

understanding of the project?4

MR. CLARENS:  That is my understanding.5

MS. HORVITZ:  Okay.  And how many stories6

is it?7

MR. CLARENS:  I believe, at that point,8

it's three stories.9

MS. HORVITZ:  Okay.  And where does it fit10

relative to the adjacent property to the north, Ms.11

Stancioff's property?12

MR. CLARENS:  It is a wall on line.  It's13

an extension of the wall on line condition that14

creates the semi-detached dwelling.15

MS. HORVITZ:  Okay.  So it's right on the16

property line.17

MR. CLARENS:  Correct.18

MS. HORVITZ:  Is that what you're telling19

me in layman's terms?  Okay.20

Now, you are conceding, are you not, that21

having an extra 7 feet deep and 12 foot wide structure22

in the rear of the property would create additional23

shadows, are you not?24

MR. CLARENS:  That's correct.25
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MS. HORVITZ:  And those shadows would fall1

at certain times of day and at certain seasons on Ms.2

Stancioff's property, would it not?3

MR. CLARENS:  That is correct.4

MS. HORVITZ:  And that an additional5

structure would, in fact, also impact according to6

your studies the property to the north of Ms.7

Stancioff, would it not?8

MR. CLARENS:  That is correct.9

MS. HORVITZ:  That's the property of the10

other party here?11

MR. CLARENS:  Correct.12

MS. HORVITZ:  Okay.  Now, does your13

analysis and your conclusions take into account the14

aesthetics of having, approximately, a 35 foot wall on15

line?16

CHAIRPERSON GRIFFIS:  What are aesthetics?17

MS. HORVITZ:  The visual impact if you're18

sitting in your yard or looking out your bedroom19

window, of having a 35 foot structure.20

CHAIRPERSON GRIFFIS:  So you're asking an21

expert opinion in architectural design as to whether22

that would impact the aesthetics or the use, privacy,23

design, the appearance of the adjacent property?24

MS. HORVITZ:  Yes.25
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CHAIRPERSON GRIFFIS:  What do you think?1

MR. CLARENS:  I don't think the question--2

well, I would like not to answer the question.3

CHAIRPERSON GRIFFIS:  Well --4

MS. HORVITZ:  Wouldn't we all?5

CHAIRPERSON GRIFFIS:  That's why cross6

examination is so hard, but give us your best effort.7

MR. CLARENS:  Well, look --8

CHAIRPERSON GRIFFIS:  What's the impact?9

MR. CLARENS:  Well, it depends.  It10

depends on many things and it depends on something11

that goes -- it's part and parcel of living in a city.12

Things change.  You know, the house next to my house13

is for sale and I live in a neighborhood that is prone14

to the same kind of development that is happening15

here.  It's happening all over the city.16

CHAIRPERSON GRIFFIS:  So your direct17

answer is it would impact.  You're just not sure how?18

MR. CLARENS:  My answer is that of course19

it would impact.20

CHAIRPERSON GRIFFIS:  Okay.21

MR. CLARENS:  My answer is that there are22

many ways in which that can be still used and still be23

an enjoyable backyard.24

MR. CLARENS:  Okay.25
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MS. HORVITZ:  Okay.  Now, if you had to1

compare a structure that was a new addition that's 202

feet deep going into the rear of the yard versus a3

structure that's 27 feet deep going in towards the4

rear of the yard, would one have more or less -- would5

the bigger structure have more of an impact on the6

neighborhood?7

MR. CLARENS:  I think I answered that8

already.9

MS. HORVITZ:  Okay.  But my question is10

not limited now to shadows.  It would also impact the11

use and enjoyment of that yard, would it not?12

MR. CLARENS:  I think I have answered that13

in both.14

VICE CHAIR MILLER:  Can I interrupt?  I'm15

sorry, because I think that he answered that with16

respect to my question in a general way, but you're17

going into a very hypothetical area.18

MS. HORVITZ:  Sure.19

VICE CHAIR MILLER:  And he was addressing20

before the difference between the structure with a21

special exception granted and without, I believe,22

which is the issue, which is one of the real issues23

here.24

MS. HORVITZ:  Right.25
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VICE CHAIR MILLER:  Or --1

MS. HORVITZ:  Right, but I'm trying to put2

kind of square footage on the issue, because it's very3

hard to get the gravity of it.  I mean, I think what4

I'm trying to get him to understand is that we're5

talking about an extra 7 feet along the lot line.6

CHAIRPERSON GRIFFIS:  Right.7

MS. HORVITZ:  And explain, you know, I8

mean, it's a millimeter here, but if it's an extra 79

feet along the lot line deep, would that not, in fact,10

be a consideration in terms of the use and enjoyment11

of the adjacent property?  That was my question.  I12

think he has answered it, which is yes.  Am I13

incorrect in my --14

MR. CLARENS:  No.  I think that that's why15

we have a recorder and that's why this is recorded.16

MS. HORVITZ:  Okay.17

MR. CLARENS:  I answered.  I did my18

answering.19

MS. HORVITZ:  Okay.  So now, do you know20

where there are windows in Ms. Stancioff's property?21

MR. CLARENS:  No.22

MS. HORVITZ:  Okay.  So you don't know,23

say, where her bedroom window is to this structure?24

CHAIRPERSON GRIFFIS:  No, he doesn't know25
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where the windows are.1

MS. HORVITZ:  Okay.  All right.  Thank2

you.  A little rhetoric here.  I apologize.  Now, just3

getting back to a question on the 60 percent.  You4

could have constructed the 60 percent model so that it5

didn't go all along my client's property line.  Isn't6

that correct?  In other words, you could have had it7

be the full width of the property and there would be8

a lesser shadow on the north side?9

MR. CLARENS:  I don't understand the10

question.  Can you repeat it?11

MS. HORVITZ:  Okay.  You have a12

theoretical 60 percent lot occupancy that pushes the13

entire footprint along my client's lot line.14

CHAIRPERSON GRIFFIS:  Both lot lines.15

That's the definition of a row house.16

MS. HORVITZ:  Oh, I stand corrected.  All17

right.  I have never seen this one before either, so18

I --19

CHAIRPERSON GRIFFIS:  Right.  That's fine.20

MS. HORVITZ:  Thank you.  Okay.  Now, one21

moment.  Sorry.  Are there any privacy issues to the22

south affected by this construction?23

MR. CLARENS:  Not that I'm aware of.24

There is a window on the third floor at this point, on25
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the third floor of the addition, but that looks over1

the roof of the property to the south.2

MS. HORVITZ:  Okay.  So it would look down3

into the yard of the property owner to the south?4

MR. CLARENS:  The property owner to the5

south has no rear yard, has no side yard.  It is this.6

It is this property that has the side yard, the7

nonconforming side yard.8

MS. HORVITZ:  But from that window you9

could look down into the rear yard of the --10

MR. CLARENS:  From that window you would11

not be able to look into the rear yard of the property12

to the south as best as I can tell from what I know.13

MS. HORVITZ:  Okay.  Now, have you given14

any consideration as an architect to the issue of15

having a 2.5 foot side yard and are there any building16

or safety concerns associated with having two17

buildings that are 2.5 feet apart from each other?18

MR. CLARENS:  Well, I think that there19

are, not zoning issues, but code issues that would20

establish the rating of the wall that would separate21

such buildings, and I have no reason to believe that22

those codes are not being met.23

MS. HORVITZ:  I mean, is there any24

threshold at about 3 feet in terms of concerns for25
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safety or under the Building Code?1

MR. CLARENS:  Not beyond what I just2

mentioned.3

MS. HORVITZ:  Okay.  And lastly, we were4

talking about the effect of this additional structure5

on the property to the north, Ms. Stancioff's6

property.  Would the aesthetics of the project be7

affected by what was used for siding on that side?8

MR. CLARENS:  Oh, those are so difficult9

to answer.  If the owner of the property to the north10

-- and I don't want to sound flippant, but if she were11

to hire an architect as myself to design the backyard,12

we would work with what we had and we would make it be13

as pleasant and as delightful as a backyard in14

Georgetown or north of Georgetown could be.15

And so, you know, the material, yes, it16

could be negotiated that instead of one material,17

another material could have been used, but those18

negotiations never took place.  Those discussions19

never took place.20

MS. HORVITZ:  Right.  Well, my question is21

that materials do have an aesthetic effect, do they22

not?23

MR. CLARENS:  Well, this is -- what is24

going to be used is a cementitious board in the form25
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of a clapboard that is similar to a lot of the1

buildings in the area as shown in the photographs.2

MS. HORVITZ:  Right.  And what are the3

total dimensions of that addition on that side?4

MR. CLARENS:  I don't know.  I think you5

have the package that was presented and I don't have6

those numbers off the top of my head.7

MS. HORVITZ:  Okay.  And I'm sorry, I did8

say lastly.  I have one more question.  In calculating9

the lot occupancy of, approximately, 43.6, are there10

any issues associated with -- is there any court11

involved in this structure?12

MR. CLARENS:  There is an 8 foot court13

that has been created, which is an allowed court.  As14

a matter of fact, a 6 foot court would have also been15

allowed, a 6 foot wide court.16

MS. HORVITZ:  Okay.17

MR. CLARENS:  So a new court has been18

created, which is an allowable court.19

MS. HORVITZ:  And does that come into the20

calculation of lot occupancy?21

MR. CLARENS:  No, it does not.22

MS. HORVITZ:  I think that's all.  Okay.23

Thank you.24

BOARD MEMBER ETHERLY:  Mr. Chair?25
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MR. CLARENS:  In fact, let me clarify if1

I may, Mr. Chairman, if I can clarify that.  It is not2

a court.  It is a side yard in its present3

configuration.  If the building was to turn into a row4

house, it would become a court.  There are no courts5

in the present proposal.6

CHAIRPERSON GRIFFIS:  Okay.  Good7

clarification.  Mr. Etherly, you have a question?8

BOARD MEMBER ETHERLY:  Thank you very9

much, Mr. Chair.  I apologize for having to step out10

of the room, so if I'm going over some tilled ground,11

please, alert me to it.12

This is moving in a somewhat different13

direction from the bulk of your testimony, Mr.14

Clarens, but as you have been offered as an expert in15

architecture, I want to kind of get the benefit of16

that expertise with respect to one of the other17

prongs, 223.2, which, in my opinion I think, is one of18

the bigger issues here in addition to the issue of the19

impact of light and air, but that is 223.2(c), which20

goes to the issue of visual intrusion.21

And just to refresh your recollection,22

that language reads that "The addition together with23

the original building as viewed from the street, alley24

and other public ways shall not substantially visually25
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intrude upon the character, scale and pattern of1

houses along the street frontage."  Once again2

invoking what I thought was a very excellent3

observation from the Office of Planning report, the4

Office of Planning describes the new front facade as5

representing a significant intrusion upon the 25th6

Street frontage.7

Based on your architectural experience and8

based on what we presently have in front of us,9

understanding of course that it's a work somewhat in10

progress, what is your response or what is your11

perspective on that observation regarding the visual12

intrusion of the current facade of the structure?13

MR. CLARENS:  Yes, I take exception to14

that conclusion of the Office of Planning.  I cannot15

see how that conclusion can be reached.  Putting aside16

issues of whether you like a certain type of window or17

a certain material or not, the bulk, the size, the18

height, the setback, the maintaining of the old house,19

all of those are issues that speak to trying to20

maintain the height at the sidewalk as the height of21

the original house that was there.  It steps back and22

then it goes up to whatever it is, 30, 33 feet or23

whatever it was, the testimony of Mr. Dan.24

And that is not out of line with other25
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houses.  As the testimony in front of you, as the1

pictures show in front of you, it's not out of line2

with houses in the neighborhood.  This is not a3

homogeneously developed neighborhood with houses being4

all the same height as in some other areas of Burleaf5

or perhaps even of Georgetown.6

BOARD MEMBER ETHERLY:  Which the --7

MR. CLARENS:  This is a part of the area8

that has a significant amount of variation both in the9

size and in the height of the houses in this10

neighborhood.11

BOARD MEMBER ETHERLY:  But would you --12

MR. CLARENS:  So I think this addition13

would not, I don't think, going specifically to Item14

223.2(c), that it -- as perceived from the street and15

other public ways, does not substantially visually16

intrude upon the character, scale and pattern of17

houses along the subject street frontage.18

As a matter of fact, the fact that the19

side yard was maintained and is the cause of some of20

the difficulties that we find ourselves in, it's an21

effort to maintain that character of the semi-detached22

house.23

BOARD MEMBER ETHERLY:  And I appreciate24

your answer and I thought the contextual discussion25
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was helpful in terms of illustrating that there is1

some measure of diversity and variety within Burleaf2

regarding some of the residential structures.3

But do you disagree with a sense that as4

you look at the -- let's just take a small bite size5

slice of the subject block.  And as you look at the6

roof lines and the articulation of those front7

exteriors, is it your sense that the addition as it's8

currently constructed is not a significant departure,9

say, simply from the opposing parties' two residences10

and perhaps a third or fourth residence to either side11

of the subject property?12

Is it your sense that there is not a13

departure?  And let's say we're not necessarily14

talking simply about scale, but just say from a15

standpoint of character.  It's your sense that as it's16

currently constructed, that you would not describe17

that as a departure from the character of the street18

frontage of 35th Street?19

MR. CLARENS:  If seen in a narrow context20

of the houses immediately adjacent to this house, this21

is house is clearly taller.  If I had -- if I was22

involved in the design or redesign, I would question23

the chimney on the left.  But aside from that, I think24

that the issue of aesthetics is such a --25
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BOARD MEMBER ETHERLY:  Subjective.1

MR. CLARENS:  I teach.  Well, I teach2

architecture and I teach that it is not subjective3

but, in fact, I suspect that to a great degree it is.4

BOARD MEMBER ETHERLY:  Okay.  Thank you.5

Thank you, Mr. Chair.6

CHAIRPERSON GRIFFIS:  I take it as a7

teacher, you should absolutely hit home that it's not8

subjective.  It is your design and that is correct.9

I would even say that if I taught a class.  But in all10

seriousness, look at this.  I think Mr. Etherly has11

really hit on something that's interesting.12

We do have, as has been stated, an13

eclectic massing, articulation of the buildings,14

material changes.  I perfectly appreciate one of the15

photographs that's put in that has, frankly, kind of16

a turn of the century almost federal wood clapboard17

house next to a brick, much more modern kind of18

window.19

MR. CLARENS:  Correct.20

CHAIRPERSON GRIFFIS:  Squared, totally21

different and yet they fit well together by their22

distinction and their discrepancy of design, although23

the massing is somewhat similar.  However, then I come24

to Mr. Etherly's question and I think what I felt he25
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was going to is you have or can you describe what is1

the type of architecture or design?2

Where is the relation of elements between3

the existing and the addition, let alone that the4

massing may be different in the adjacent properties?5

The eclectic nature is fabulous, but has this actually6

dealt with itself?  You have a dormer that opens up7

into a double French Juliette Balcony.  Is this8

fitting somehow?  How do we reconcile that without9

going too far into a design review board, you know,10

just touching to the --11

MR. CLARENS:  Yes, I cannot speak to your12

question.13

CHAIRPERSON GRIFFIS:  Okay.  All right.14

Anything else?  Questions, clarifications?  Okay.  If15

there's nothing further then, let's move ahead.  Mr.16

Keys, anything else?17

MR. KEYS:  No, Mr. Chairman.  I would like18

to just reserve an opportunity at the close of the19

applicant's case to -- close of the opponent's case to20

sum up.21

CHAIRPERSON GRIFFIS:  Absolutely.  We'll22

do an opportunity for rebuttal witnesses and also23

closings.  Let's move quickly ahead to the already24

touched upon Office of Planning's report.  Mr,25
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Jackson, welcome.1

MR. JACKSON:  Thank you, Mr. Chairman and2

Members of the Board.  My name is Arthur Jackson and3

I am a Development Review Specialist in the District4

of Columbia Office of Planning.  I will briefly5

summarize the Office of Planning report by standing on6

the record, because I think it sounds as if it has7

been read and that there might be a number of8

questions.9

So be that the case, I will simply10

conclude that the Office of Planning did visit the11

site, did visit the area.  We talked to the applicant.12

We requested additional work by the architect which13

was provided.  We thoroughly understand what was14

presented and, at this time, we cannot recommend15

approval of this request, because we do not think that16

this application meets the standards under section17

223.1.  That's a brief summary of our report and we18

are available to answer questions.19

CHAIRPERSON GRIFFIS:  Very well.  Ms.20

Miller?21

BOARD MEMBER ETHERLY:  Yes.22

CHAIRPERSON GRIFFIS:  Oh, yes.  Mr.23

Etherly, go ahead.  You had touched upon the report.24

BOARD MEMBER ETHERLY:  Thank you very25
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much, Mr. Chair.  I will just be very, very brief and1

then I'll turn to the Vice Chair.2

Mr. Jackson, based on what you have heard,3

and you have heard a number of questions that have4

explored some of the very pointed observations that5

were made in the Office of Planning report, have you6

heard anything in the presentation thus far on the7

part of the applicant, respectfully put of course, but8

have you heard anything which would change your9

perspective with respect to number one, the issue of10

shadow and, two, the issue of, as you described it on11

page 5 of your report, that issue of the significant12

intrusion upon the 35th Street frontage?13

Have you heard anything that would change14

your observation in those two areas?15

MR. JACKSON:  No, I have not, but I should16

explain.  The applicant, the presenter, explained what17

his rationale was for his presentation in a18

conversation we had just about architecture in19

general.  I think what we have here probably will20

depend on what the Board decides is the best way to21

interpret these regulations.22

Essentially, given the task to review this23

application, we basically went to the regulations and24

on their face interpreted them.  And so on their face25
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the regulations do not imply that you compare what's1

allowed here to what the applicant is proposing to see2

if they were allowed to build, under the regulations,3

would this be any worse?4

It really goes to the impacts of what is5

proposed and in this case, the information that was6

provided does show that this proposal would have7

significant impacts on the adjacent property owners,8

on the properties next door.  And again, we were more9

concerned about the worst case scenario.  Your whole10

winter you will be in the dark most of the time and11

that would make your -- it would not impact you as12

much in the house as it would the utility of your rear13

yard.14

BOARD MEMBER ETHERLY:  Okay.15

MR. JACKSON:  And so that's what we16

focused on.  We do acknowledge, however, that there17

would have to be some sort of relief to expand this18

house and given the status of the -- given the -- if19

you look at the aerial photographs that we provided in20

the application, we find that the applicant's -- the21

architect's axonometrics of the site were actually22

somewhat conservative, because we can see in the23

Aerial Exhibit 3 that the roof, this roof line is24

similar to the previous roof line in that the roof on25



137

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the western corner, western side, was actually taller.1

So there were significant shadows cast and2

I would guess that if we did the axonometrics with3

that taller wall, those shadows would have covered the4

adjacent property even today if that building still5

existed.  Be that as it may, we do think that some6

changes can be made to make the project better.7

We do applaud the applicant for taking the8

initiative to take a burned out building and try to9

make it an occupiable space.  We know there is a need10

for these types of units, to preserve the existing11

character of the community.  We just think this effort12

kind of lost what they were trying to achieve and we13

think there is better way of doing it and, hopefully,14

a way can be found.15

BOARD MEMBER ETHERLY:  Okay.  Thank you16

very much, Mr. Chair.17

CHAIRPERSON GRIFFIS:  Ms. Miller?18

VICE CHAIR MILLER:  Mr. Jackson, thank19

you.  You have answered a lot of the questions I was20

going to ask, but I do have one question.  On page 521

you recommend that the applicant negotiate with22

Building Code officials to reduce or eliminate the23

additional 3 feet of wall height required for the24

northern firewall.  Can you elaborate on that?25
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MR. JACKSON:  Well, there have been1

instances where, say, in historic districts there have2

been architectural objectives that need to be achieved3

that conflicted with Building Code Regulations, and4

sometimes you can negotiate to modify the regulations5

to meet the intent.6

Say, for instance, this regulation7

requires a taller wall.  Possibly you could negotiate8

to have a higher fire rating and shortening the wall9

or some other methods.  We aren't sure where this10

could lead or how any anticipated changes to the11

design could affect that whole pattern, but we think--12

the 33 feet, we're not saying it's not allowed.  We're13

just indicating that the 33 feet, in terms of shadow,14

is a significant impact.15

And what they could do, what could be done16

to reduce that impact and not put the decision17

probably in the violation of the regulations or put18

the owners or the neighbors in jeopardy could and19

should be pursued.  And that's all we're suggesting.20

VICE CHAIR MILLER:  Thank you.21

CHAIRPERSON GRIFFIS:  Anything else from22

the Board?  Mr. Keys, cross?23

MR. KEYS:  Yes, Mr. Chairman, a couple of24

quick questions.25
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Mr. Jackson, I noted that in your report1

your analysis analyzes this property as if it were a2

detached dwelling.3

MR. JACKSON:  Yes.4

MR. KEYS:  And speaks about two5

nonconforming side yards.  Is that still your6

conclusion?7

MR. JACKSON:  Well, as I was explaining,8

we have -- I was proceeding under just the guides of9

the current Zoning Regulations on their face,10

particularly section 401.5 that talks about how11

single-family residences in R-3 are subject to side12

yard setbacks, and that's where we were proceeding13

with that report and that's reflected in our study.14

MR. KEYS:  Did you look at the Zoning15

Administrator's memorandum in characterizing the16

property as a semi-detached dwelling prior to writing17

your report?18

MR. JACKSON:  Yes, and we didn't agree at19

the time with that interpretation.20

MR. KEYS:  Okay.  On page 4 of your report21

you spoke about the utility of rear yards.  Did you22

visit the property personally and make an inspection?23

MR. JACKSON:  Yes.24

MR. KEYS:  Did you observe adjacent25
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properties?1

MR. JACKSON:  I just looked over the fence2

briefly.3

MR. KEYS:  Did you look at the rear yards4

of the adjacent properties?5

MR. JACKSON:  Yes.6

MR. KEYS:  Do you know how those rear7

yards are used?8

MR. JACKSON:  Well, what I saw from my9

vantage point -- now, I should explain.10

MR. KEYS:  Yes.11

MR. JACKSON:  I did visit the site and the12

property owner was kind enough to allow me to go into13

the rear yard behind her dwelling and, of course, I14

went to the side fence and looked over it.  And what15

I saw was a seating area with like some types of16

pottery and such, but I didn't go into detail in terms17

of looking at what was happening actually on the rear18

porch, but I did see some just like real furniture,19

some pottery and just grass.20

MR. KEYS:  Okay.  Now, one of the21

proposals in the report is that the applicant is urged22

to consider stepping down the height of the addition.23

MR. JACKSON:  Right.24

MR. KEYS:  Is it your conclusion that that25
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would lessen the impact on the utility of the rear1

yards?2

MR. JACKSON:  Yes.3

MR. KEYS:  Did you make any study of the4

shadow pattern occasioned by a step-down?5

MR. JACKSON:  Well, actually, I was --6

MR. KEYS:  In the context of this7

particular rear yard.8

MR. JACKSON:  Yes.9

MR. KEYS:  For 1814?10

MR. JACKSON:  And looking at the shadow11

cast by the existing building on their axonometric, if12

you note on December 21st the one story dwelling casts13

a shadow, but that shadow is -- it casts a shadow14

that, according to this illustration, would cover the15

entire rear yard, almost the entire rear yard of the16

adjacent dwelling.  So our thought was that -- and17

then you can contrast that to the proposed building18

where the --19

MR. KEYS:  Well, excuse me, Mr. Jackson.20

Could you just orient me as to which one you're21

referring to?22

MR. JACKSON:  I'm sorry, I'm sorry.  The23

shadows of the existing house?24

MR. KEYS:  Yes.25
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MR. JACKSON:  Okay.  In contrast with the1

shadows of the proposed building?2

MR. KEYS:  Yes.3

MR. JACKSON:  Okay.  If you note the4

extent of the shadows of the existing house and5

proposed building on December 21st and just look at6

1:00 p.m., you note that in either case the one story7

winds up covering the rear yard of the neighboring8

property, but in --9

MR. KEYS:  If I could ask you to be a10

little bit more specific.  Isn't it the case on the11

existing house Shadow Study that on December 21st the12

shadow affecting 1814 is, in fact, the shadow derived13

from 1810 and not from the subject property?14

MR. JACKSON:  No.  If you'll note in the15

crosshatch gray.16

MR. KEYS:  Yes.17

MR. JACKSON:  That is from the existing,18

that is from the subject property.19

MR. KEYS:  But it's not in the rear yard,20

is it, and your conclusion was with respect to the21

utility of the rear yard, was it not?22

MR. JACKSON:  Yes.  So --23

MR. KEYS:  Is the shadow of the existing24

house in the rear yard?25
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MR. JACKSON:  Not in this illustration.1

MR. KEYS:  Okay.2

MR. JACKSON:  But of course, if you take3

the one, this is a one story, the rear was a one story4

building, and you extend that back, okay, then the5

shadow cast from that one story building would6

continue to be cast on the neighboring property, but7

it wouldn't extend to properties to the north of that.8

So weighing, with the ability of the9

applicant to expand their home, not wanting to10

eliminate that, weighing, looking at the possibility11

of not being that concerned about shadows cast on the12

dwelling, but looking more directly at the utility of13

the rear yard, we were interested in the applicant14

considering the possibility of reducing the height,15

not necessarily the depth, but the height of their16

rear yard -- of the rear addition beyond the existing17

building to one story, thus limiting the impacts to18

the north.19

MR. KEYS:  Mr. Jackson, you're basing your20

suppositions on the shortest day of the year.21

MR. JACKSON:  Yes.22

MR. KEYS:  December 21st.  How does one23

really use a rear yard in the middle of winter?24

MR. JACKSON:  Well, in looking at the25
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illustration, what we're actually talking about is the1

dead of winter and we're talking about a period of2

time that it would extend.  We have ranges of times3

we're talking about, the worst period being --4

starting some point between September and continuing5

until the early part of June.6

So the illustration of what happens with7

the major impacts that would occur on the property8

with the existing proposal would extend from,9

according to just projecting the material that has10

been provided, would continue from September through11

to June.  What we're saying is if they reduced the12

height of the building in the rear to one story, then13

we're really just talking about the worst, the deeper,14

the center, the middle of winter, in which really is15

the time when it would be least useful.16

However, we don't think it would lessen17

the advantage and a combination to reduce the impacts18

in the rest of the year.  So you're limiting the19

impact to the worst period, worst time, which is when20

it's least utility.21

MR. KEYS:  Would you agree with the22

statement that the worst impacts of shadow in this23

case occur when there's the least utility of the rear24

yard in terms of climate?25



145

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. JACKSON:  Well, no, not if the impacts1

extend until September.  Now, if we're only talking2

about the December range, that's good.  But if we're3

going from September through December back to June,4

that's a much broader period potentially.5

MR. KEYS:  Thank you, Mr. Jackson.6

MR. JACKSON:  Sure.7

CHAIRPERSON GRIFFIS:  Ms. Miller?8

VICE CHAIR MILLER:  Mr. Jackson, I also9

want to ask one more question.10

MR. JACKSON:  Yes.11

VICE CHAIR MILLER:  I believe that you12

said that this property certainly needs some relief13

for something to that extent, and I'm wondering why14

you say that, if you could elaborate on that?15

MR. JACKSON:  Well, given our original16

analysis that this was a single-family dwelling on a17

lot and that, as a single-family dwelling, it would18

have to have an 8 foot setback from both sides, from19

both side yards, it would be difficult for this -- to20

construct any addition if that was actually the case.21

That is to say their theoretical proposal22

would be the only option that was available, a 4 foot23

wide building that went back until it met the rear24

yard requirement.  So as such, there would have to be25
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some relief in order for them to construct the1

building, in order to construct an occupiable space.2

CHAIRPERSON GRIFFIS:  Mr. Jackson, isn't3

it nonconforming based on the side yard that is4

presented?  I mean, if you conceded it's semi-5

detached, based on the nonconforming side yard, you6

have a nonconforming structure so an addition to a7

nonconforming would take some relief.8

MR. JACKSON:  Yes.9

CHAIRPERSON GRIFFIS:  Possibly.10

MR. JACKSON:  Now, that's looking at just11

what has been presented and proposed.  There may be a12

way to build an addition --13

CHAIRPERSON GRIFFIS:  Right.14

MR. JACKSON:  -- that would meet the15

requirements of the Zoning Regulations.  But even if16

they build straight up and three stories and stop on17

the existing footprint, they still would have to get18

some relief from the side yard requirement to the19

south, because it wouldn't -- unless they stepped it20

back 8 feet.21

CHAIRPERSON GRIFFIS:  Right.22

MR. JACKSON:  So I guess theoretically23

they could go straight up instead of back 8 feet and24

not have any relief, but given the -- that's a pretty25
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narrow building.  That would be -- then we get back to1

the consistent with the character of other buildings2

in the area.  That would also be a marked change from3

anything else that's around there, so there would be4

other problems created by that.5

CHAIRPERSON GRIFFIS:  Okay.  Let's move6

ahead then.  Cross?7

MS. HORVITZ:  Thank you.  I just have a8

couple of questions.  I thought your report was9

brilliant.  What is the percentage variance of lot10

occupancy that you were assuming would be required to11

allow the proposed plans?12

MR. JACKSON:  Let's see.  Well, I actually13

just took the applicant's number of 3 point -- oh,14

percentage of variance?15

MS. HORVITZ:  Correct.16

MR. JACKSON:  3 percent, 3.75.17

MS. HORVITZ:  75.18

MR. JACKSON:  Right.19

MS. HORVITZ:  As compared to what's in the20

shadow studies, which was slightly less.  Is that21

correct?22

MR. JACKSON:  Yes, but the shadow studies23

in themselves, I'm not sure the shadow studies24

actually reflected the -- I'm not sure they actually25
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figured in that side yard, the 3 foot side yard, and1

I didn't pursue it because, again, they were for2

illustrative purposes.3

MS. HORVITZ:  Okay.  And don't the shadow4

studies also show that there would be shadows landing5

on the building of the property to the north not just6

the yard?7

MR. JACKSON:  Yes.8

MS. HORVITZ:  Okay.  Including, the worst9

time would be in the winter.  Is that correct?10

MR. JACKSON:  Yes.11

MS. HORVITZ:  Okay.  And if there were a12

bedroom in that building that was used year-round,13

would there be an effect on light to a room in the14

back of Ms. Stancioff's property?15

MR. JACKSON:  Well, looking at the16

existing building on December 21st, that building is17

already in shadow.18

MS. HORVITZ:  Okay.  So is there any19

increase?20

MR. KEYS:  Excuse me.  Mr. Chairman, I'm21

not sure that this is the witness that those questions22

should be directed toward.  The witness testifying to23

the impact of shadows on the property was Mr. Clarens24

and she had an opportunity to cross examine him on25
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that subject.1

CHAIRPERSON GRIFFIS:  Who did the Shadow2

Study?3

MR. KEYS:  The architect consulting with4

Mr. Clarens.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. KEYS:  In fact, Mr. Dan's daughter is7

the architect on this project.8

CHAIRPERSON GRIFFIS:  Okay.  I think it's9

appropriate just quickly to have Mr. Jackson answer10

the question of, in his analysis, impact on adjacent,11

would it impact the rooms that are windowed out to the12

rear?13

MR. JACKSON:  Right.  Well, looking at the14

shadow studies, based on the lines that go from the15

property to the south, it appears that they are16

already in shadow.17

CHAIRPERSON GRIFFIS:  Right, with or18

without the addition.19

MS. HORVITZ:  Okay.  But does the analysis20

contemplate that there would be additional shadow21

created to the house itself based on the three story22

addition?23

MR. JACKSON:  Well, the -- no, because24

shadow is shadow.  It would just be in shadow.  It25
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would continue to be in shadow, but it wouldn't be any1

new shadow.  It would be the old shadow cast by2

another building.3

MS. HORVITZ:  But is the shadow longer4

during the day?5

MR. JACKSON:  Now, just based on these6

studies, the impacts really from the new addition7

would be to extend those shadows beyond the8

neighboring property.9

MS. HORVITZ:  Okay.10

MR. JACKSON:  So the impacts would be11

further north.  So the property immediately to the12

north would not only be in shadow, but also houses13

that are further up.14

MS. HORVITZ:  Okay.  So --15

MR. JACKSON:  Rear yards that are further16

up.17

MS. HORVITZ:  So the other party to this18

matter?19

MR. JACKSON:  Yes.20

MS. HORVITZ:  Okay.  All right.  Very21

good.22

VICE CHAIR MILLER:  Mr. Keys, could you23

just remind me.  This building already exists, so when24

was it completed at least with respect to this25
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structure that would cast shadows?1

MR. KEYS:  In February of 2005.2

VICE CHAIR MILLER:  Okay.  Thank you.3

MR. KEYS:  The third story addition was4

framed out.5

VICE CHAIR MILLER:  Okay.  Thanks.6

CHAIRPERSON GRIFFIS:  Excellent.  Picking7

up some speed here after 6:00, let's move right ahead8

to other Government reports attendant to this9

application.  I don't believe I have any other reports10

in on this, except for ANC-2E, which was not here11

earlier and I don't imagine they're here now, correct,12

ANC representative 2E?  They did submit in Exhibit No.13

24.  The ANC is opposed to the approval of the14

application.15

I think we should move on to the party in16

opposition case presentation.  If you're ready, let's17

go.  And how much time do you need?18

MS. HORVITZ:  I will try to be brief and19

I will make most of the remarks and then I will make20

a number of the witnesses here --21

CHAIRPERSON GRIFFIS:  Three minutes, five22

minutes?  What are we talking about?23

MS. HORVITZ:  Right.24

CHAIRPERSON GRIFFIS:  In other words,25
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ballpark.  Do you need half an hour?  Do you need 151

minutes?2

MS. HORVITZ:  Anticipating some cross, I3

would say probably half an hour.4

CHAIRPERSON GRIFFIS:  Right.  Don't worry5

about cross, but your presentation.  So you're at 156

minutes then, do you think, to get through yours and7

some cross?8

MS. HORVITZ:  I would think so.9

CHAIRPERSON GRIFFIS:  Okay.  Let's go10

ahead.11

MS. HORVITZ:  Okay.  I just briefly want12

to make an introductory remark and preliminarily, I13

hope that the Board will look at our submission,14

because we did submit some photographs with it15

including one that I didn't bring enough copies to16

circulate again, but which shows the shadow on the17

backyard.18

CHAIRPERSON GRIFFIS:  No need.  In fact,19

the Board has already read all of the entire record20

and then before the decision, we'll obviously re-21

review.22

MS. HORVITZ:  Okay.23

CHAIRPERSON GRIFFIS:  And look at any24

other additional information.25
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MS. HORVITZ:  Very good.  And I don't want1

to repeat what we have in our written submission, but2

just briefly, obviously, what we have here is a3

significant height three story addition right on the4

property line with Ms. Stancioff that does exceed the5

lot occupancy permissible for a semi-detached house,6

which is exactly what we have here and, as the Office7

of Planning has properly noted, has a very significant8

detrimental effect on the light and aesthetics and9

character of both, the character as to the street and10

also the light and aesthetics to the neighbors.11

And I would hope the Board would recognize12

that there had been some opposition by the property13

owner to the south that has not been controverted here14

and that the ANC, as you noted, has opposed this15

application in part out of concern for16

overdevelopment.17

And in terms of the issue of the R-3 Zone,18

I mean, I know that we're in an area where one has a19

lot of row houses, row dwellings, but clearly, as20

recorded in our opposition, the concept of an R-321

District is not intended to include exclusively row22

dwellings or it would lose a considerable amount of23

its character and, in fact, there is, you know,24

language that speaks to that issue in the regulations.25
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So I take strong contention with any1

implication that one could convert as a right this2

property to a 60 percent lot occupancy, and we should3

be grateful that we're only exceeding what is4

permissible for a semi-detached house.  With that5

said, what I would like to do is direct a few6

questions to Ms. Stancioff to keep her testimony7

rather focused and would like to do that at this time.8

First of all, could you just identify9

yourself?10

MS. STANCIOFF:  I'm Deidre Stancioff at11

1814 35th Street.12

MS. HORVITZ:  Okay.  And where is that13

located relative to the subject property?14

MS. STANCIOFF:  Well, next to it on the15

north side.16

MS. HORVITZ:  Okay.  And do you know the17

age of your home, approximately?18

MS. STANCIOFF:  Well, it's over 100 years-19

old.  That's for sure.20

MS. HORVITZ:  Okay.  And do you know21

whether there are any other properties on the street22

that have similar histories?23

MS. STANCIOFF:  Well, I think the one next24

door had -- was certainly part of the same lot that25
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came from -- it was part of Georgetown at one point,1

in fact, and I think the one at the end of the street2

as well.3

MS. HORVITZ:  Okay.4

MS. STANCIOFF:  The corner house.5

MS. HORVITZ:  Okay.  So to your knowledge,6

there are several properties that are --7

MS. STANCIOFF:  Oh, yes.8

MS. HORVITZ:  -- at least 19th Century if9

not before?10

MS. STANCIOFF:  Oh, yes.11

MS. HORVITZ:  Okay.12

MS. STANCIOFF:  There must be at least13

five.14

MS. HORVITZ:  Okay.  Now, can you describe15

for us what rooms you have in the back of your house?16

MS. STANCIOFF:  Well, there are two.17

MS. HORVITZ:  What faces your yard?18

MS. STANCIOFF:  There is my bedroom and my19

-- and the bedroom down below, my guest bedroom.20

MS. HORVITZ:  Okay.  And are there windows21

out of this bedroom?22

MS. STANCIOFF:  There are windows.  There23

are windows.  It's really -- almost the only light we24

get is from that angle.25
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MS. HORVITZ:  Okay.  And where are the1

windows in the rear of your bedroom?2

MS. STANCIOFF:  Well, they are facing the3

garden, so they are facing right on the yard.4

MS. HORVITZ:  Okay.  And describe for us5

what the backyard of your property looks like and how6

you use it.7

MS. STANCIOFF:  Well, it's a garden and8

I'm in it almost every day of the year, except when9

there are workmen.  A garden needs to be -- even in10

winter you have to work on it, clean it up and, I11

mean, I bought the house because of the garden, to be12

truthful.13

MS. HORVITZ:  Okay.  When did you move in?14

MS. STANCIOFF:  Three years ago.15

MS. HORVITZ:  Three years ago?  And have16

you devoted some time to that yard?17

MS. STANCIOFF:  Well, yes, quite a bit.18

MS. HORVITZ:  Could you give us an19

estimate of how much time?20

MS. STANCIOFF:  Well, I spend -- normally,21

I would spend at least two hours a day in the yard22

working in the yard and then also enjoying it.23

MS. HORVITZ:  Okay.  And do you have any24

furniture in the backyard?25
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MS. STANCIOFF:  Yes, we have a dining1

room, a table and chairs for eating.  We eat outside2

whenever we can.3

MS. HORVITZ:  Okay.4

MS. STANCIOFF:  Even in winter.5

MS. HORVITZ:  Okay.  Now, describe for the6

Board what you're looking at now as you look out the7

bedroom window on your second floor back?8

MS. STANCIOFF:  When I look out the9

window, the first thing I see is a huge wall which is10

more like a prison, because it has cut off all the11

view on the left hand side of my -- before you could12

just look down and there were little gardens like mine13

and now, you suddenly have this great wall that14

totally takes over and then, you know, I can see the15

garden on the right, but the main thing I see is a16

wall.17

MS. HORVITZ:  Okay.18

MS. STANCIOFF:  I don't even see the top19

of it, so there isn't the light from the sky.  The20

skyline doesn't come into view.21

MS. HORVITZ:  All right.  So what you're22

describing is that when you're standing in your23

bedroom looking out your window, you can't see the24

light to the left?25
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MS. STANCIOFF:  That's right.  There is no1

skyline.  I just see wall.2

MS. HORVITZ:  Okay.  Now, have you noticed3

any change in the light available to your backyard4

since the structure has been framed?5

MS. STANCIOFF:  Well, there is shadow6

until about -- there is a little bit of sun in the7

early morning, which comes through my alleyway, my8

little -- between me and them there's a 4 foot thing.9

But then by 9:30 it's dark and most of my plants are10

growing humongously high in order to get a little sun,11

so that is not very good either.  And then not until12

4:30 in the afternoon do we really get good sun, which13

is a bit late in the day for growing.14

MS. HORVITZ:  Now, is that different in15

any way from what you had experienced prior to the16

structure going up?17

MS. STANCIOFF:  Oh, yes.  I mean, it's a18

huge difference, because there was no -- there wasn't19

a 35 foot wall there.20

MS. HORVITZ:  Okay.  And how wide is your21

side yard to your property on the side facing the22

subject property?23

MS. STANCIOFF:  How wide?  You mean --24

MS. HORVITZ:  Your side yard on the side25
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there to the south.1

MS. STANCIOFF:  Oh, that's between me and2

them or --3

MS. HORVITZ:  Yes.4

MS. STANCIOFF:  It's 4 feet.5

MS. HORVITZ:  4 feet wide.  So your house6

is 4 feet --7

MS. STANCIOFF:  Feet away from the --8

MS. HORVITZ:  -- from the lot line?9

MS. STANCIOFF:  -- from the lot line, yes.10

MS. HORVITZ:  Okay.  And then, therefore,11

4 feet from the higher structure that's now being12

constructed.  Is that correct?13

MS. STANCIOFF:  That's right.14

MS. HORVITZ:  Okay.  I would like, at this15

time, to direct a few questions of the other party, so16

I don't know whether you want me to submit Ms.17

Stancioff for cross at this time.18

CHAIRPERSON GRIFFIS:  Let's keep them19

right there.  We'll finish up your case and then we'll20

move ahead to questions and cross.21

MS. HORVITZ:  Okay.  If you want to turn22

on the mike there.23

MR. ROBELUS:  I will.24

MS. HORVITZ:  And could you, please,25



160

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

identify yourself for the record?1

MR. ROBELUS:  Yes.  I am Robert Robelus,2

owner of the property on 1818 35th Street.3

MS. HORVITZ:  And where is that relative4

to the subject property?5

MR. ROBELUS:  That is just beside the6

house of Mr. -- this is beside me.7

MS. HORVITZ:  Okay.  So about how many8

feet from the subject property is your lot line?9

MR. ROBELUS:  It's about 20 feet, right?10

Yes, 20 feet.11

MS. HORVITZ:  Okay.  And then you're12

assuming that that's because each of these properties13

has a 20 foot wide lot?14

MR. ROBELUS:  No, I have a driveway in15

between which from there I can go in my garden.16

MS. HORVITZ:  Okay.17

MR. ROBELUS:  There is a distance, a18

driveway, between the misses' house and my house.19

MS. HORVITZ:  Okay.  And how long have you20

lived on this street?21

MR. ROBELUS:  12 years.22

MS. HORVITZ:  Okay.  Now, what, if23

anything, have you observed about the effect of the24

new structure of the applicant on what you see from25
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your house or your yard?1

MR. ROBELUS:  When I come -- we have a2

deck in the back where I sit quite often and formerly3

it was nice and green and now, there is a huge wall.4

That means the aesthetics is really compromised.5

MS. HORVITZ:  Okay.  Have you noticed any6

change in light?7

MR. ROBELUS:  No, not yet, because it just8

coming up, but I think we will have change in light in9

the wintertime.10

MS. HORVITZ:  In the wintertime.11

MR. ROBELUS:  I will be much less impacted12

with light than the lady beside me.13

MS. HORVITZ:  Okay.  So it sounds to me14

like the principal observation you have made is the15

aesthetics.  Is that correct?16

MR. ROBELUS:  You feel that you are17

enclosed.  Formerly you had space.  Now, the space is18

being blocked, yes.19

MS. HORVITZ:  Okay.  And from where on20

your property can you observe this wall?21

MR. ROBELUS:  When I'm coming out on the22

deck, it is on the left side.  It is on the south23

side.24

MS. HORVITZ:  Can you see it from any of25
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your windows?1

MR. ROBELUS:  Oh, yes.2

MS. HORVITZ:  Do you have windows that --3

MR. ROBELUS:  I have windows on the4

driveway side.  I can see it from there.5

MS. HORVITZ:  Okay.  And you have a semi-6

detached house as well?7

MR. ROBELUS:  No, semi-detached, yes.8

MS. HORVITZ:  Okay.  Where are you built9

on your property?  Are you on any lot line?10

MR. ROBELUS:  I am -- the driveway is on11

the south side and on the north side it's attached to12

another house.  That's it.13

MS. HORVITZ:  Okay.  And could you just14

describe -- I know we saw a variety of photographs15

submitted by the applicant and I think you flipped16

through them, did you not?17

MR. ROBELUS:  Yes, a little bit.18

MS. HORVITZ:  Can you describe the street19

in general in terms of is it a continuous row of row20

dwellings or are there some semi-detached?  What is21

the character of the street?22

MR. ROBELUS:  Formerly it was a nice small23

house.  It was fitting in well.  But now, there is a24

huge structure which is sticking out above the other25
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houses around it on both sides.  That's it.1

MS. HORVITZ:  Okay.2

MR. ROBELUS:  That is what you can see on3

the picture.4

MS. HORVITZ:  Other than yourself, and you5

mentioned you have a semi-detached house with actually6

an area for your car, and you have heard that Ms.7

Stancioff has a semi-detached house, are there other8

semi-detached houses or detached houses on the block?9

MR. ROBELUS:  To the north, I think most10

of them are row houses.11

MS. HORVITZ:  Okay.12

MR. ROBELUS:  And on the south, I think --13

I'm not even sure.14

MS. STANCIOFF:  There are two row houses.15

There are two row houses and then a detached house.16

MR. ROBELUS:  Detached.17

MS. STANCIOFF:  And then two row houses18

and then detached.19

MR. ROBELUS:  Detached.20

MS. STANCIOFF:  And then detached and21

detached.22

MS. HORVITZ:  Okay.  Thank you.23

MR. ROBELUS:  She knows it better than I24

do.25
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MS. HORVITZ:  That's all right.  All1

right.  At this time what I would like to do is call2

a witness, a non-party, Mr. Stancioff, if he could3

come forward and he is an architect by training and I4

am happy.  I did not bring a resume, so I'm certain5

that there might be a few questions, a few voir dire6

questions.7

CHAIRPERSON GRIFFIS:  You want him to be8

proffered as an expert witness or you just want to9

call him as a witness?10

MS. HORVITZ:  Well, we might as well11

proffer him as an expert to the extent -- I mean, he12

hasn't done, you know, the same kind of detailed13

analysis, but to the extent you could benefit from his14

expertise, I wouldn't want to limit.15

CHAIRPERSON GRIFFIS:  Indeed.  Why don't16

you run him through your questions?17

MS. HORVITZ:  Okay.18

CHAIRPERSON GRIFFIS:  And that would voir19

dire him well.20

MS. HORVITZ:  Very good.  Thank you.21

First of all, could you state your name and address22

for the record?23

MR. STANCIOFF:  My name is Peter24

Stancioff.  I am the brother-in-law of Mrs. Stancioff.25
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I live at 4000 Cathedral Avenue, N.W., Washington,1

D.C. 20016.2

MS. HORVITZ:  Thank you.  Can you describe3

for us your undergraduate degree and where you4

obtained it and the year?5

MR. STANCIOFF:  Bachelor of Architecture6

from Catholic University, 1955, 50 years ago.7

MS. HORVITZ:  Did you receive any graduate8

training after that?9

MR. STANCIOFF:  No, I did not.10

MS. HORVITZ:  Okay.  Have you even been11

licensed as an architect in any of the local12

jurisdictions?13

MR. STANCIOFF:  Yes.  My first license was14

taken in Washington, D.C., No. 1275 in 1960.15

MS. HORVITZ:  Okay.  And were you ever16

licensed in any other surrounding jurisdictions?17

MR. STANCIOFF:  Yes, in Maryland and18

Massachusetts were the other states where I have been19

licensed.20

MS. HORVITZ:  Did you ever practice as an21

architect designing buildings?22

MR. STANCIOFF:  Yes, I did.  When I23

started out I worked on a number of projects in24

Georgetown, historic restorations.  I was also -- did25
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residential work in Nantucket and was head of the --1

not head, a member of the Historic District Commission2

there and other than that, I have done mostly large3

commercial projects and airport work around Dulles4

Airport.5

MS. HORVITZ:  Now, have you ever designed6

any residences?7

MR. STANCIOFF:  Yes, I have on Nantucket.8

MS. HORVITZ:  Okay, on Nantucket.  Now,9

are you presently practicing architecture?10

MR. STANCIOFF:  No, I retired last year.11

MS. HORVITZ:  Retired last year.  Now,12

have you had an occasion to -- oh, first of all, let13

me proffer Mr. Stancioff as an expert.14

CHAIRPERSON GRIFFIS:  Indeed.15

MS. HORVITZ:  In the field of16

architecture.17

CHAIRPERSON GRIFFIS:  Mr. Keys, follow-up18

questions?19

MR. KEYS:  Yes.  Mr. Stancioff, have you20

ever designed a house in the District of Columbia?21

MR. STANCIOFF:  Yes, I have, not a22

complete house.  I have remodeled houses.23

MR. KEYS:  When was that, Mr. Stancioff?24

MR. STANCIOFF:  In the '50s, late '50s and25
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'60s.1

MR. KEYS:  Anything more recent than 402

years ago?3

MR. STANCIOFF:  No, I have not.4

MR. KEYS:  Are you familiar with the5

Zoning Regulations of the District of Columbia?6

MR. STANCIOFF:  No, I am not, not since7

those days and they have changed.8

MR. KEYS:  For how long were you licensed9

in the District of Columbia?10

MR. STANCIOFF:  Until a couple of years11

ago.12

MR. KEYS:  And is that same true for13

Maryland and Massachusetts?14

MR. STANCIOFF:  Maryland I think I dropped15

about five years ago, Massachusetts I probably dropped16

about 30 years ago.17

MR. KEYS:  I don't have any further18

questions.19

CHAIRPERSON GRIFFIS:  Okay.  Any follow-20

ups from the Board, clarifications?  This will go in21

the history books as one of the roughest times we have22

given expert witnesses.  We kind of like it.  It gets23

the blood going.24

I don't see any difficulty in terms of25
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proffering.  I imagine what your witness is going to1

speak about is some of the architectural design2

aspects of what is being looked at and perhaps the3

context of the character.  As long as you keep that in4

his expertise, I will note that -- well, there it is.5

We'll take it.6

MR. KEYS:  Mr. Chairman, I think I would7

wonder at his qualification to comment on aspects of8

residential design in the District particularly with9

respect to Zoning Regulations.10

CHAIRPERSON GRIFFIS:  Right.11

MR. KEYS:  And the requirements of --12

CHAIRPERSON GRIFFIS:  Yes.  My13

understanding was --14

MR. KEYS:  He is 40 years out of date.15

CHAIRPERSON GRIFFIS:  I understand that.16

MR. KEYS:  And has very limited17

residential experience.  It comes from Massachusetts18

in terms of design.19

CHAIRPERSON GRIFFIS:  Ours is much20

different than Massachusetts?  Yes, I understand in21

reality.  What we're not necessarily talking about and22

I don't see him as being proffered as any sort of23

expert in Zoning Regulations.24

MS. HORVITZ:  That's right.25
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CHAIRPERSON GRIFFIS:  And I can't imagine1

that we would just have him step into that and we'll2

be cautious if he does.  But in all directness, Mr.3

Keys, being a trained and practicing architect for4

several decades, I think, gives some level of5

understanding of the elements that would go into it.6

I think it's clear to this Board that7

design dances on the line of subjectivity.  We can8

have three architects up here who will have differing9

opinions, and I think that's really what we're10

venturing to explore here, is additional information11

and viewpoints.12

I think the Board is well-aware of how we13

can weigh testimony as to its pertinence and relevancy14

and deliberate on it.  So I don't see any difficulty15

in having Mr. Stancioff as an expert in design based16

on his career in architecture.  The Board has noted it17

has primarily been in commercial aspects, but has also18

had some of the residential pieces.  Ms. Miller,19

follow-up?20

VICE CHAIR MILLER:  Just for the record,21

I want to know whether Mr. Keys is objecting to the22

witness being qualified as an expert in architecture.23

MR. KEYS:  Yes, I am.24

VICE CHAIR MILLER:  Okay.  We'll note that25
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for the record.1

MR. KEYS:  Thank you.2

CHAIRPERSON GRIFFIS:  Indeed.  Okay.3

BOARD MEMBER ETHERLY:  I have no4

objection, Mr. Chair, but let me just -- I want to run5

through a couple of real quick questions just as to6

supersede.7

Mr. Stancioff, you obviously -- I won't8

say obviously.  Do you have a familiarity with the9

immediate neighborhood in question?10

MR. STANCIOFF:  Yes.11

BOARD MEMBER ETHERLY:  How long would you12

describe the length of your familiarity with this13

neighborhood in terms of years?14

MR. STANCIOFF:  Probably since 1955,15

somewhere in that area.16

BOARD MEMBER ETHERLY:  Okay.  Okay.  And17

that would extend also to, shall we say, the broader18

Burleaf community as well?19

MR. STANCIOFF:  Yes.20

BOARD MEMBER ETHERLY:  So you have some21

familiarity with the residential nature of properties22

in that general area?23

MR. STANCIOFF:  I lived in Georgetown for24

about 15 years.25
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BOARD MEMBER ETHERLY:  Okay.  Thank you.1

Thank you, Mr. Chair.  No objection.2

CHAIRPERSON GRIFFIS:  Indeed.  Any other3

comments from the Board?4

VICE CHAIR MILLER:  No objection.5

CHAIRPERSON GRIFFIS:  Very well.  Let's6

move ahead.7

MS. HORVITZ:  Thank you.  Recognizing that8

we're not going to ask any questions of this witness9

as a zoning expert, just briefly, Mr. Stancioff, if10

you could, could you comment based on your expertise11

as an architect as to the building that has been12

constructed on the subject property and how it does or13

does not fit into the neighborhood?14

MR. STANCIOFF:  Regarding the fitting into15

the neighborhood issue, the house that Mrs. Stancioff16

lives in, I believe, is more than -- much more than17

100 years ago, I believe it's probably a couple of18

hundred years-old, and I have not been on the inside19

of the subject property that we are talking about, but20

I believe it probably is pretty much of that same era.21

The house on the corner of S and 35th22

Street, I believe, was the inn where Mr. Jefferson met23

with Mr. Lewis to discuss the initial issues of24

crossing the country to the west coast.25
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CHAIRPERSON GRIFFIS:  That wasn't one of1

your administrators then you're talking about.  Okay.2

MR. STANCIOFF:  I don't think they were3

worried about it too much.  Besides, it was probably4

a suburb of Georgetown.5

CHAIRPERSON GRIFFIS:  Exactly.6

MR. STANCIOFF:  But the quality of those7

older houses, including the very large one that was8

mentioned earlier in the next block which has a very9

large yard also, established the sort of basis from10

which further design in the area has developed.  And11

there is definitely an eclectic quality to it, but12

it's sort of things that add to each other and build13

up slowly to give a total view of the neighborhood.14

And I believe the property that we're15

talking about is completely out of character.  It does16

not fit the character of the house that was there17

before.  What has been added is totally antithetical18

to what was there before as far as what is facing the19

street.  What is facing Mrs. Stancioff's yard is an20

aberration, because what was there before was a nice21

little Georgetown garden with boxwoods and the22

evergreens, perennials and a very pleasant place to23

sit most of the yard -- most of the year.24

And now you are faced with a big, blank25
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wall and light has been totally cut out of the yard to1

the point where the plants, as she said, that she2

tries to grow are now growing twice as high looking3

for light.  Essentially, that states the issue as far4

as I can see.5

MS. HORVITZ:  Okay.6

MR. STANCIOFF:  If you want any specific7

comments on the facade facing 35th Street, I think8

there I would agree with Mr. Clarens that the -- there9

is -- there was no way for him to put a positive view10

to the elevation facing 35th Street.11

MS. HORVITZ:  I'm not sure I understand12

that last comment.  Are you saying that there is a13

negative impact on the street based on the height14

issue?  Is that your comment?15

MR. STANCIOFF:  The height and the16

aesthetic.17

MS. HORVITZ:  Okay.  From the street?18

MR. STANCIOFF:  From the street.19

MS. HORVITZ:  Okay.  I think that that is20

all I have as direct testimony.21

CHAIRPERSON GRIFFIS:  Mr. Etherly?22

BOARD MEMBER ETHERLY:  Thank you very23

much, Mr. Chair.  As you heard, Mr. Stancioff, there24

was a little bit of exchange between myself and Mr.25
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Clarens with regard to the issue of aesthetics.1

MR. STANCIOFF:  Right.2

BOARD MEMBER ETHERLY:  From the 35th3

Street frontage of the subject property.  I just4

wanted to kind of probe a little more deeply your5

statement regarding the aesthetic issue there.6

MR. STANCIOFF:  Right.7

BOARD MEMBER ETHERLY:  You may recall the8

Chair also had a little bit of an exchange where he9

inquired about the kind of internal consistency.10

Would you agree or would you describe the frontage of11

the subject property as having any type of12

consistency, architecturally, between the addition and13

the original portion of the front of the structure?14

MR. STANCIOFF:  No, they are totally15

disparate items.  One is being plunked on top of the16

older house.  I think, you know, if the owners had not17

decided to keep the basic structure, they could have18

built a perfectly decent house.  But trying to keep19

that facade and putting another facade that was so20

different on top of it, made it really very odd21

looking.22

BOARD MEMBER ETHERLY:  Okay.  And with23

respect to a little bit of the discussion that we24

heard at the outset of the applicant's case regarding25
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the overall kind of architectural context of the1

immediate community and perhaps Burleaf, in general,2

as was indicated through a number of the pictures that3

were introduced into evidence, you would agree that4

there are a number of different types of styles?5

MR. STANCIOFF:  Absolutely.6

BOARD MEMBER ETHERLY:  Perhaps within7

Burleaf.8

MR. STANCIOFF:  Absolutely.9

BOARD MEMBER ETHERLY:  Okay.  But by10

virtue of that divergence or variety of architectural11

styles, would it be your testimony that this, however,12

is a departure that really is -- that somehow is above13

and beyond that divergence and that variety?14

MR. STANCIOFF:  Yes, it does.15

BOARD MEMBER ETHERLY:  Okay.  Thank you.16

MR. STANCIOFF:  I sort of feel it's like17

fingernails on a blackboard.18

BOARD MEMBER ETHERLY:  Architecturally19

speaking?20

MR. STANCIOFF:  Yes.21

BOARD MEMBER ETHERLY:  Okay.  Thank you.22

Thank you, sir.  Thank you, Mr. Chair.23

CHAIRPERSON GRIFFIS:  Questions?24

VICE CHAIR MILLER:  Mr. Stancioff, as an25
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architect, do you have an opinion as to any kind of an1

addition that could be made to the original structure2

that would not have an adverse impact?3

MR. STANCIOFF:  Well, certainly.4

VICE CHAIR MILLER:  On the neighbors?5

What would that look like?6

MR. STANCIOFF:  Rather difficult for me to7

design it for you right now, but I think a couple of8

hours with a sketch pad certainly could provide a9

number of possibilities.10

MR. KEYS:  Ms. Miller, Mr. Chairman?11

CHAIRPERSON GRIFFIS:  Mr. Keys?12

MR. KEYS:  Mr. Chairman, I think he has13

reached the limit of his expertise.14

CHAIRPERSON GRIFFIS:  Yes.15

MR. KEYS:  Because you are asking him how16

would he design an addition.17

CHAIRPERSON GRIFFIS:  Yes.18

MR. KEYS:  In this site.19

CHAIRPERSON GRIFFIS:  Yes.20

MR. KEYS:  Which presumes the knowledge of21

the Zoning Regulations, which he acknowledges he22

doesn't have.23

VICE CHAIR MILLER:  I'm sorry.  Not24

presuming the knowledge of the Zoning Regulations.25
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CHAIRPERSON GRIFFIS:  I think what Ms.1

Miller is probably going to more of when you -- from2

just walking by and knowing, first of all as Mr.3

Etherly is walking through the streetscape, the4

articulation and the eclectic nature of the different5

periods of houses, be it architectural periods and be6

it development periods, a significant difference from7

the photographs that are here.8

As you look at this specific site, the9

existing building, are there elements in your mind10

that you would have continued on or are there elements11

that are there now in the addition that don't fit back12

to the existing?  I thought that is where you were13

going initially when you were saying to put it in the14

context to be absolutely direct, when you say15

something is plunked down on top or it's fingernails16

on a blackboard, you know, I was saying to Mr. Etherly17

that kids these days, that's a positive to say.  You18

know, I don't know what that means, you know.19

MR. STANCIOFF:  All right.20

CHAIRPERSON GRIFFIS:  I'm not sure anyone21

does up here.22

MR. STANCIOFF:  The base of the old house23

is partly below street level.24

CHAIRPERSON GRIFFIS:  Right.25
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MR. STANCIOFF:  It is very low.  Then you1

see the slate roof going back.  But, essentially, what2

was there before was a cottage.  And what has been3

added is a piece of one of those additions that4

builders put up these days with standard things cut5

out of a catalogue like that or that window does not6

fit, that big window does not fit in over the existing7

roof at all.8

The flat roof is way up high now above9

that forces the whole building down, as if it were10

sort of a weight weighing on the whole thing.  It is11

just very disturbing visually and then again, that12

chimney sticking up beyond it.13

CHAIRPERSON GRIFFIS:  So I understand you14

to say that it doesn't take up the slope of the roof.15

The cottage aspect, which is low front --16

MR. STANCIOFF:  Right.17

CHAIRPERSON GRIFFIS:  -- doesn't pick up18

that aspect of the roof slope.  It doesn't pick up the19

fenestration.  From your testimony, you're saying20

doesn't fit.21

MR. STANCIOFF:  That's right.22

CHAIRPERSON GRIFFIS:  But it doesn't pick23

up the pattern of fenestration from existing to new.24

And then I guess the chimney is a problem for a lot of25
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people and that's the second time it came up.1

MR. STANCIOFF:  If there is a possibility2

with a gable facing the street might have worked.3

CHAIRPERSON GRIFFIS:  I see.4

MR. STANCIOFF:  So that if you -- the5

existing house would have looked like an addition to6

something that was there before.7

CHAIRPERSON GRIFFIS:  Okay.  But let me8

ask you this then.  Did you take a look at the9

photographs that were submitted by the applicant?  And10

I'll go back to what I think is, actually to be11

honest, a picture I really like, which I can't find12

right now, here it is.  I mean, this photograph that13

shows, frankly, it's a wood structure, which I would14

think is more -- I have no idea what the actual date15

is, but it looks to me from a period that was over 10016

years old.17

MR. STANCIOFF:  Yes, that is from -- yes,18

that house is, I would guess with that roof there,19

probably built around 1960.20

CHAIRPERSON GRIFFIS:  Sure, sure.  I can21

imagine Jefferson knocking on the door and probably22

asking -- no, that would be too --23

MR. STANCIOFF:  By then he would have,24

yes.25
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CHAIRPERSON GRIFFIS:  Okay.  But now,1

let's go into the specifics of it.  Here to me is a2

fascinating picture.  Why is what we're looking at in3

this application any different than what I'm looking4

at here?  Meaning, I'm looking at an older structure5

and one architectural style next to a newer structure,6

I'm assuming newer, in terms of its design, its7

material.8

MR. STANCIOFF:  It is an older structure9

with a definitely contemporary terrace and I'm very10

familiar with the house having walked past it many11

times.  There is a balance between them.  A balance of12

massing, both of them are setback in some ways.  There13

is some space between them.  I have always enjoyed14

seeing that new house.  It's probably an older house15

that was remodeled back in the '60s or something16

around then, but --17

CHAIRPERSON GRIFFIS:  Well, then help me18

understand why you like this one and not the one in19

this application.20

MR. STANCIOFF:  That would be -- it's21

difficult really to say.22

CHAIRPERSON GRIFFIS:  I'm really stumping23

the architects tonight, aren't I?  Okay.  24

MR. STANCIOFF:  I don't teach25
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architecture.1

CHAIRPERSON GRIFFIS:  Yes, right.  That's2

okay.  All right.  Well, there it is.  Let's move3

ahead.  Any other questions?  Anything else?4

Excellent.  Thank you very much.  Mr. Keys?5

MR. KEYS:  Thank you.  Mr. Stancioff, you6

say you're familiar with 35th Street?7

MR. STANCIOFF:  Yes.8

MR. KEYS:  Are there buildings there as9

tall as 33 feet along 35th Street?10

MR. STANCIOFF:  I have not measured any11

building.12

MR. KEYS:  You've not made a survey?13

MR. STANCIOFF:  No.14

MR. KEYS:  Okay.15

MR. STANCIOFF:  But I would guess that the16

house we are talking about on the corner of 35th and17

R is 33 foot high.18

MR. KEYS:  Yes, and would you guess that19

this building, which was I think the eighth picture,20

the picture of the 1984 row house, that that is21

possibly 34 feet, 33 feet?22

MR. STANCIOFF:  Possibly.23

MR. KEYS:  With three full stories plus a24

flat roof and parapet?25
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MR. STANCIOFF:  I would guess probably 101

-- yes, possibly 33 feet.2

MR. KEYS:  Yes, okay.  Thank you.  Now,3

the Office of Planning suggested that one way to4

remedy the -- what it saw as the deficient design work5

in the proposed dwelling was to pull the facade6

forward to the street.7

MR. STANCIOFF:  Yes, yes.8

MR. KEYS:  Would you agree with that?9

MR. STANCIOFF:  Yes.  I mentioned that10

earlier.  They had not tried to save the old house.11

MR. KEYS:  Oh, so you prefer the older12

house being torn down?13

MR. STANCIOFF:  I'm not saying that I14

prefer it to be torn down.  I'm saying if you -- that15

that would be a better solution than the solution that16

they have come up with.17

MR. KEYS:  Okay.  Are you familiar with18

the backyard of your sister-in-law's home?19

MR. STANCIOFF:  Yes.20

MR. KEYS:  Am I correct in recalling a21

picture that shows roses going across the front of the22

garage?23

MR. STANCIOFF:  I don't specifically24

remember that.25
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CHAIRPERSON GRIFFIS:  Are you asking if --1

MR. KEYS:  I'm just asking if he knows2

what is in the backyard.3

CHAIRPERSON GRIFFIS:  Right.  No, but you4

asked the question whether he knew of the picture that5

you saw.6

MR. STANCIOFF:  There are peonies.7

MR. KEYS:  But they grow across the face8

of the garage, facing the house.9

MR. STANCIOFF:  I don't specifically10

remember that.11

MR. KEYS:  You don't recall them?  Okay.12

Okay.  In looking at the shadow studies of the13

proposed house.14

MR. STANCIOFF:  Yes.15

MR. KEYS:  And if you can see them from16

here, I'm going to refer just to the lower left chart.17

MR. STANCIOFF:  Yes.18

MR. KEYS:  If you look at the garage and19

the yard in front of the garage, isn't it the case20

that there is hardly any shadow in that area of the21

yard?22

MR. STANCIOFF:  From the house?23

MR. KEYS:  At any time of year?24

MR. STANCIOFF:  Well, there is shadow25
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there in the summertime from a tree.1

MR. KEYS:  But I'm talking about shadow2

generated by the proposed -- the structure that's3

there now.4

MR. STANCIOFF:  From the structure that's5

there now?  No.6

MR. KEYS:  Okay.  Now, is the structure7

that is presently being constructed next door to 1814,8

is that house finished?9

MR. STANCIOFF:  No.10

MR. KEYS:  Is the detailing, the11

architectural embellishment finished?  I think my12

client testified that he hasn't finished that.13

MR. STANCIOFF:  What do you mean by14

architectural embellishment?15

MR. KEYS:  Well, I think that --16

MR. STANCIOFF:  Adding --17

MR. KEYS:  Well, I'm not sure, but it's18

not finished.  The house is a work in progress?19

MR. STANCIOFF:  The house is not finished.20

MR. KEYS:  Okay.  And from Mrs. Stancioff,21

just one question.  Do you recall the offer that my22

client made to you to put skylights in at your home if23

that would improve the light situation, at his cost?24

MS. STANCIOFF:  He didn't mention anything25
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about his cost.  He mentioned that -- he said I do1

believe in skylights were his exact words, they can do2

a lot, you know.3

MR. KEYS:  Did you --4

MS. STANCIOFF:  He didn't say that he5

would do it or I already have a skylight.6

MR. KEYS:  Okay.  7

MS. STANCIOFF:  I didn't make --8

MR. KEYS:  And, Mr. Robelus?9

MR. ROBELUS:  Yes.10

MR. KEYS:  Could you, please, come back to11

the -- I just want to get the layout of your lot12

correctly.  There is a driveway between 1814 and your13

home itself?14

MR. ROBELUS:  Yes.15

MR. KEYS:  Does it run the whole length16

from the street?  How far does it run?17

MR. ROBELUS:  Through the garden.18

MR. KEYS:  Through the garden.19

MR. ROBELUS:  I have a double lot.20

MR. KEYS:  You have a double lot?21

MR. ROBELUS:  Yes.22

MR. KEYS:  Okay.  So your house is further23

away than would be suggested by saying you are next24

door to Ms. Stancioff?25
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MR. ROBELUS:  Yes.1

MR. KEYS:  Okay.  In fact, let me ask you,2

the original building, the building that was there3

before this construction was done, you couldn't even4

see it, could you?5

MR. ROBELUS:  No, I couldn't.  That is why6

there's the big difference.7

MR. KEYS:  Oh.8

MR. ROBELUS:  Certainly, a wall --9

MR. KEYS:  So any addition to the existing10

property suddenly emerges to you as a change in your11

current situation?12

MR. ROBELUS:  Yes.13

MR. KEYS:  Because you couldn't see the14

old building.15

MR. ROBELUS:  That's it.16

MR. KEYS:  Okay.  17

MR. ROBELUS:  But I said in my statement18

that I don't have objection to extension of the house,19

but not the way it is done now.20

MR. KEYS:  And I'm interested in your21

comment that you have seen no difference in the light22

hitting your house and your yard.23

MR. ROBELUS:  In this time of the year,24

not, no.25
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MR. KEYS:  And, in fact, according to the1

shadow studies, the light moving from the shadow is2

only going to get better as this year moves on.  Is3

that not the conclusion?4

MR. ROBELUS:  Not in December.  Maybe even5

in July.6

MR. KEYS:  But it's going to be better in7

June than it is now and better in July than --8

MR. ROBELUS:  But not in December.  We're9

talking about the later part of the year.10

MR. KEYS:  I understand.11

MR. ROBELUS:  The later parts of the year.12

MR. KEYS:  I understand.  Now, since the13

driveway is what is nearest to 1814 and nearest to the14

proposed structure, that's really bearing the brunt of15

the shadow, isn't it?16

MR. ROBELUS:  Yes, because it's closer,17

that's logic.18

MR. KEYS:  So your house is further away?19

MR. ROBELUS:  Yes, it is.20

MR. KEYS:  Thank you.  No further21

questions for Mr. Robelus.22

CHAIRPERSON GRIFFIS:  Any other for any23

other witnesses?24

MR. KEYS:  I think that's all the25
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witnesses now.1

CHAIRPERSON GRIFFIS:  Okay.  Excellent.2

Thank you all very much.  We are left with then anyone3

else present today with regards to this application4

that would like to present testimony, persons to5

present testimony in support or in opposition to this6

application.  Not noting anybody left that would like7

to give testimony at this 7:00 hour, Mr. Keys, are you8

ready for your closing or rebuttal?9

MR. KEYS:  It's five minutes of closing.10

CHAIRPERSON GRIFFIS:  Take as much time as11

you need.12

MR. KEYS:  I'm ready to close with this.13

CHAIRPERSON GRIFFIS:  Okay.14

MR. KEYS:  This is an interesting case and15

it is interesting because of the peculiarity of this16

neighborhood, its lots and its houses.  I want you to17

reflect on the evidence that looks to the extent of18

blank walls or poorly fenestrated walls that19

characterize these juxtaposed houses separated only by20

2.5 and in some cases 4 feet along the lot lines on21

lots only 20 foot wide.22

This circumstance and this property,23

particularly in light of the appeal that is going to24

come before raising the question of what is a row25
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dwelling, and whether one can change to a row1

dwelling, I think really is going to involve many of2

the elements this Board has considered previously.3

And I'm going to talk or at least mention Pritchard4

and its progeny for which you are responsible.5

One of the things that comes out of that6

analysis, and I think it's fascinating, because I7

think there is a real conceptual gulf in dealing with8

these closely juxtaposed properties is how a property9

that has a lot line wall on one side can become a row10

house perhaps with a lot line wall on the other side.11

And if you look at Pritchard and where you have taken12

from Pritchard and confining Pritchard, it's moving in13

that direction.14

(Whereupon, at 6:00 p.m. the Public15

Hearing continued into the evening session.)16
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E-V-E-N-I-N-G S-E-S-S-I-O-N1

6:00 p.m.2

And I think when you think about the3

circumstances of this house and the constraints on4

development, I think it will influence how you see the5

choices made and the potential that is there.  The6

reality is expansion of this property is always going7

to be constrained and defined by the fact that it has8

a lot line wall.  It will only grow and expand along9

that lot line.  And invariably, that's going to have10

an impact on the next door neighbor.  There is no11

question about it.12

It is unfortunate that these houses13

weren't originally developed as row houses, because14

that, in essence, is what they are, because of their15

juxta position.  The owner here made a choice and you16

can question the aesthetics of it, and I think we have17

heard aesthetic arguments of all sorts, but the owner18

decided he wanted to retain the look, the feel on the19

street of that existing entrance, which is distinctive20

from all the properties around it, and to maintain the21

front of that building.22

That choice is being used to criticize23

him, but I think that when you look at the potential24

as Mr. Clarens described it of removing that house,25
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whether it is 100 years-old or 200 years-old, I think1

it's a choice that the owner made and I think it's a2

brave choice for the neighborhood.3

I want to refer to Mr. Schmidt, who was4

the next door neighbor to the south, who provided an5

opposition.  Mr. Schmidt didn't appear today and I6

think that says something about the level and7

intensity of the opposition that he had.  And I would8

ask you to consider the conversation which my client9

reported with Mr. Schmidt in feeling as though the10

issues that he had were related more to that11

unmentionable trellis than they were to the height or12

the closeness or the proximity of the property or any13

loss of privacy in that area.14

The burden the applicant has is to satisfy15

the standards of 223.1 and I think through the16

testimony of Mr. Clarens with respect to impacts and17

no one can say there is no adverse impact.  And I18

don't know, Mr. Clarens has suggested one method for19

you to arrive at what is undue impact.  I would ask20

you to think of the standard in the special exception,21

the general standard, the 3104.1, that talks about the22

impact on use and enjoyment of property.23

Looking at the Shadow Study, looking at24

the use of property that has been reported here, I25
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don't think that the existing movement of shadow1

impacts seriously on the use of the property next door2

to the north.  There is certainly no impact on the3

property to the south.4

I believe that there is one item that you5

wanted us to put in the record and we will provide6

copies for inclusion in the record and that is the7

chart to the right.  I will have reduced copies made8

and with that, I will close.  Thank you.9

CHAIRPERSON GRIFFIS:  Excellent.  Thank10

you very much.  We appreciate, actually, everyone's11

patience and deliberate presentation today.  Two12

things that -- well, let's go through, first of all,13

well, being this late hour, I think we won't start14

deliberation on this and I would like to have that,15

Board, put into the record.  So I will set a date of16

which we will decide this.17

Noting that I'm sure everyone wants to get18

this done as quickly as possible, I'm not going to19

push this to our July decision, a month off, but it20

may well be to the 28th of June.  Let's go through,21

Board Members, your notes, whether there was22

additional information that you wanted put into the23

record that may not have already been included.24

BOARD MEMBER ETHERLY:  Nothing for me.25
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CHAIRPERSON GRIFFIS:  Okay.  Very well.1

I don't have additional notes.  We were going to,2

myself, in terms of submissions, then let's move back3

from it and date it on the 28th.  We would call a4

Special Public Meeting.  We could do that at 9:00 on5

the 28th of June.  This would be the only thing set6

for decision, at that time.  What I would like to do7

is keep the record open for submissions from the party8

in opposition and also the applicant for very brief9

proposed orders, findings of facts and conclusions, if10

you are so inclined to submit those.  Anything else?11

Is that confusing to you, Ms. Miller?12

VICE CHAIR MILLER:  You're suggesting the13

applicant can submit a proposed order?14

CHAIRPERSON GRIFFIS:  That's correct.15

VICE CHAIR MILLER:  And does the16

opposition get to submit anything?17

CHAIRPERSON GRIFFIS:  That's why I said18

the party in opposition.19

VICE CHAIR MILLER:  I'm sorry.  I missed20

that.  I just wanted to make sure.  Okay.  21

CHAIRPERSON GRIFFIS:  Actually, I want to22

change the rules tonight to whoever sits on my left23

side --24

VICE CHAIR MILLER:  I was asleep, huh?25
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CHAIRPERSON GRIFFIS:  -- submits and then1

on my right side.  In all clarity and directness, of2

course, that would be -- it's a good time to3

summarize, obviously, your case presentation.  Put it4

all in there.  I see no reason to keep the record open5

for submissions, responses to submissions.  I think6

you were all very clear on exactly what we're here and7

talking about.  I would not imagine, at this point,8

that the Board would definitively decide on the issue9

of how the special exception would be viewed, but10

maybe we will.  But I would stick to the direct facts11

in the case presentation in this and how it meets or12

does not meet the 223 special exception criteria and13

test before us.14

Very well.  If there's nothing further15

then, let's do that, unless there is any difficulty in16

meeting those dates, we'll set a date for submission.17

I put that a week before the 28th of June.  Mr. Moy,18

what would that be?19

MR. MOY:  Well, the week before June 28th20

would be Tuesday, June the 21st.21

CHAIRPERSON GRIFFIS:  Any difficulty in22

meeting by close of business in the Office of Zoning23

that draft?  Excellent.  So we'll have that submitted24

on the 21st.25
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UNIDENTIFIED SPEAKER:  I won't be here.1

I will be -- for the whole month of June, I will be --2

CHAIRPERSON GRIFFIS:  You need to be on a3

microphone.  Okay.  And that's understood and I4

imagine as we're getting to the summer session, let me5

just be clear in terms of the 28th.  Basically,6

directly, the record is closed, except for two7

submissions.  So there is no other information that is8

coming into the record that the Board would base its9

decision on.  On the 28th of June, at our Special10

Public Meeting, we will call a meeting, much what we11

did this morning, and it's just the Board's12

deliberation.  There is no other opportunity for you13

to address the Board.14

So your presence will not impact our15

decision in any way.  And wherever you are, be it16

Tahiti, Bahamas, you can turn us on on the web and17

watch live as we go through it and hear what we do.18

But in any case, you're not required, obviously, to be19

here.  So we can move forward with that.20

Good.  Any other procedural questions I21

can answer?  Any other factual questions,22

clarifications?  Excellent.  Then I thank you all23

again for spending the time and effort and we will24

look for your submissions and we will see you or you25
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will hear from us, at least, on the 28th of June.1

Mr. Moy, is there any other business then2

for the Board this afternoon?3

MR. MOY:  No, that should conclude the4

session for today, sir.5

CHAIRPERSON GRIFFIS:  Excellent.  If6

there's no other business then, let's adjourn the7

afternoon session.8

(Whereupon, the Public Hearing was9

concluded at 7:13 p.m.)10
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